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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS, 


AGENT. 


§123. Fre—wNot Authorized {to Waive Payment of Pre- 
mium Note—Forfeiture of Policy.—An insurance agent, author- 
ized to collect and transmit premiums,but with no express author- 
ity to bind the company by contract, cannot by an agreement 
with the assured bind the company to any postponement of the 
payment of a premium note and thereby keep the policy in force 
in contravention of its provisions. 

Hutchings vs. Munger, 41 N. Y., 155; Kirk vs. Hiatt, 2 Carter (Ind.), 
$22 ; Coming vs. Strong, 1 Ib., 329.}: Distinguishing Flanders on Ins., 164, 
and fcase cited ; Walsh vs. Aitna Life Ins. Co., 30 Iowa, 133, and cases 
cited, 

Critchett vs. American Ins, Co. 

Rep’d Jour’l, p. 504. ‘ 
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CANCELLATION. 


§ 124. Fire.—WNotice of to Agent but not to Insured.—Evi- 
dence.—Where it was claimed that notice of cancellation was 
given to the agent, who issued the policy, and who was claimed 
to be acting for the insured, but it was not claimed that any no- 
tice was given to the insured, and that the premium was received 
by the company from the agent, but was afterwards made up to 
him, and there was a conflict of evidence on all these points, the 
question of the true nature of the transactions and the relation 
of the parties was for the jury. 

Roger Williams Ins.'Co. vs. Carrington. , 

Rep’d Jour’l, p. 577. Mica. 8. C, 


. CONTRACT. 


§ 125. Fire —Lvidence of Renewal.—Removal Acts of Agent. 
—Parol.—Where there was evidence tending to show that the 
agent had consented to a removal of the property and the re- 
newal of the policy on the property as so removed, and a mem- 
orandum was on the agent’s books purporting to be a new insur- 
ance from the time of removal, which was claimed by him to bea 
mere memorandum, and there had been no return of premium 
for the unexpired time, the jury had a right to find that there 
had been an absolute representation of insurance and an agree- 
ment to that effect. There ig no rule of law outside the statute 
of frauds which prevents contracts from being changed by parol, 
or which requires insurance contracts to be in writing. 

Westchester F. Ins. Co. vs, Earle, 33 Mich., 133. 


Roger Williams Ins. Co. vs. Carrington. . 
— 1m. 


DEVIATION. 


$126. Marine.—Velay in Prosecuting Voyage.—Plead.ng.— 
Evidence.—Held, that any unreasonable delay or delay for a 
purpose other than one connected with the business of the voy- 
age is a deviation, and in case of such delay, it is incumbent on 
the insured to show that it was reasonable. 


Burgess vs. Equitable Marine Ins. Co., 126 Mass,, 70, and cases cited. 
African Merchants vs. British Ins. Co., L. R., 8 Ex., 154. 
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The declaration alleged the insurance on a specified voyage 
and that the vessel was lost while prosecuting it. Held, that in 
Massachusetts under an answer denying each and every other 
allegation than the insurance on the voyage, evidence was admis- 
sible to show a delay amounting to deviation. 

Mulvey vs. Mohawk Valley Ins. Co., 5 Gray, 541; Lincoln vs. Lincoln, 
12 Gray, 45; Boston Relief and Submarine Co. vs. Burnett, 1 Allen, 410; 
Davis vs. Travis, 90 Mass., 222 ; Brigham vs. Aldrich, 105 Mass., 212 ; Hill 
vs. Crompton, 119 Mass., 376 ; Mosler vs. Potter, 121 Mass., 89. - 

Amsinck, etal. vs. American Ins, Co. et al. 

Rep’d Jour’l, p. 289. Mass. 8. J. C. 


FIXTURES. 


§127. Fire.— When Chattels and not part of Really.—Own- 
ership of.—Mortgage.—Assignment.—Mirrors not set in the wall 
but simply supported by hooks, and gas fixtures screwed on to 
the projecting ends of the pipes are not part of the realty, which 
go with the building but mere chattels, and a mere oral declara- 
tion of the owner that they are to go with the building does not 
make them part of the realty. 

Winslow vs. Merchants’ Ins. Co., 4 Mete., 311; Vaughan vs. Holdeman 
83 Penn., 423; Rogers vs. Crow, 40 Misso., 91; Montague vs. Pent, 10 
Rich. L. R., 185, (S. Car.;) Shaw vs. Lenke, 1 Daly, 487 ; Lawrence vs. 
Kemp, 1 Duer, 363 ; Beck vs. Re Bow, 1 P. Wms., 94. 

The house containing them was subsequently sold to N., and 
the mirrors and fixtures specially bargained for and purchased, 
but no mention was made of them in the deed nor any bill of sale 
given. N. mortgaged the house to defendants, but no mention 
was made of the mirrors and fixtures in the mortgage, though N. 
represented that they were to go with house. N. afterwards 
conveyed to 8., and S. to W., no reference being made to the mir- 
rors and fixtures in the deeds. W. afterwards executed a bill of 
sale for the chattels to M. The defendants on foreclosure claimed 
them as part of the mortgaged property. Held, that they were 
rot subject to the mortgage, and that though an equity might ex- 
ist as between the original mortgagor and defendant, this did not 
extend to subsequent purchasers without notice ; these acquired 
title by delivery and possession. Held, that in the absence of 
any claim by mortgagee at the foreclosure sale, the failure of the 
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owner to give notice of his claim did not work an estoppel. Held, 
that a recovery by assignee of original plaintiff after action be- 
gan would sufficiently protect defendant from further claim by 
the assignor so long as the consideration for the assignment was 
valid between the parties. 


McKeage vs. Hanover F. Ins. Oo. 
Rep’d Jour’, p: 588. 


FUND. 


§ 128. Lire.—Disposition of.—Construction of Charter.—Bene- 
volent Association.— Where the only power given to a member by 
the charter is to direct that it shall be divided equally between 
the wife and children, the charter must control and he cannot 
alter the proportion by will. 

Ky. Ma. Mut. Life Ins. Co. vs. Miller, 13 Bush., 489; Same vs. Kim- 
borough, Ky. C. A., 1874. 

Where the charter does not itself stipulate the proportion, but 
provides that the member may direct an equal division, in case 
he fails to direct the division will be according to the State law of 
distribution. 

ry. Mut. Mas. Ass. vs. Yates. 
Rep’d Jour’l, p. 361. 


_INSURABLE INTEREST. 


§129. Manine.—Under Oral Agreement to Purchase—An 
oral agreement for the purchase of a vessel was made by insured, 
and the insurance was effected on the same day for a specified 
voyage. The agreement was not reduced to writing until two 
days later, but was subsequently carried out and the vessel pro- 
ceeding on the voyage was lost. Held, that the oral contract 
was not void or illegal by reason of the statute of frauds which 
affects the remedy only as between the parties, and where carried 
out the contract is unaffected by the statute, and is to be regard- 
ed as valid between other parties for other purposes. Heli, that 
_ the assured had a valid insurable interest at the time of the in- 
surance. 


Townsend vs. Hargrave, 118 Mass.,‘19 ; Stone vs. Denison, 13 Pick., 1 ; 
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Eastern Railroad vs. Relief Ins. Co., 98 Mass., 420. Distinguishing Stock- 
dale vs. Dunlap, 6 M. & H., 24. 
Amsinck, et al, vs, American Ins. Co. et al. 


OTHER INSURANCE, 


§130. Frre.— Waiver.—Effect of Denial of Liability.—Proofs 
of Loss.—Practice.—An insurance company which denies its lia- 
bility on the polity on the ground of other insurance, may there- 
by waive the condition as to proofs of loss, but does not neces- 
sarily waive other conditions of the policy. If a company so 
acts as to induce a belief that it has consented to other insurance, 
this is a waiver of the policy provision prohibiting it without 
consent. 

Bigelow on estoppel, p. 505. 

Facts claimed as a waiver must be set up specially by way of 
answer in Texas, and must be such as amount to an agreement 
or estoppel. 

Tex. B. &I. Co, vs. Stone, 49 Tex., 4; Merchants’ Mut. Ins. Co. vs. La- 
croix, 45 Tex. 

Galveston Ins, Co. vs. Heidenheimer Bros, 

Rep’d Jour’l, p. 592. Tex. 8. C. 


§131. Fire.— Without Consent Forfeits Policy.—Construction. 
—Where the policy stipulated that it should be void in case of 
additional insurance without consert, such additional insurance 
works a forfeiture, although the second policy stipulates that it 
should be void in case of prior insurance. The second policy is 
not void, ab initio, but only voidable, and whether so or not is of 
no consequence. 

Baer vs. Phoenix Ins. Co., 4 Bush. 

Suggs vs. Liverpool & London & Globe Ins. Co. 

Rep’d Jour’l, p. 657. 


RISK. 


$132. Fire.—Representations.—Warranties—A contract is 
fair and reasonable when it expresses that representations affect- 
ing the risk are warranted ; and if its meaning were doubtful a 
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court will not construe the language so as to avoid the policy for 
trifling and immaterial matter which neither party probably con- 
sidered at the making of the contract. 

Cooper vs. Farmers M. F. Ins. Co. Distinguished. 


Zatertown F’. Ins. Co. vs. Simons. 
Rep’d Jour’l, p. 597. © 


¥ 


STORING AND KEEPING. 


$133. Fire.—Construction of Policy.—-Kerosene as a Coal 
Ow.— Knowledge of Agent a Waiver.—The policy stipulated it 
should be void, “if camphene, burning fluid, or refined coal or 
earth oils are kept for sale, stored, or used on the premises with- 
out written consent.” The agent inspected the premises, saw 
the means of lightning them and was informed that kerosene 
was used for the purpose, and thereupon procured the policy in 
question. Held, that while kerosene may be deemed a coal oil in 
the commercial sense, the prohibition was not so clear in its terms 
as to unmistakably indicate to the insured that the use of kero- 
sene was prohibited, and under the circumstances the policy 
must be presumed not to have intended its prohibition. Held, 
that the knowledge of the agent was a waiver of the required 
consent. 

Van Schaick vs, Niagara Ins. Co., 68 N. Y., 434, and cases cited. 

Bennett vs. N. B. & Mer. Ins Oo. 

Rep’d Journ’, p. 587. N.Y.CGA. 


SUBROGATION. 


$134. Fime—Company Entitled to Without Formal Ass'gn- 
ment.—Insured may not Defeat.—Joinder of Parties by Assign- 
ment.—Practice.—An insurance company compelled to pay a loss 
is entitled to be subrogated to the rights of the insured against 
the party causing the loss, and may prosecute such claim after 
payment without any formal assignment from the insured in his 
name, and he may not defeat such right by any release or dis- 
charge of the party doing the damage. 

Hart, et al. vs. Western R. Co., 13 Metc., 99; Monmouth County Fire 
Ins. Co. vs. Hutchinson, et al., 21 N. J., Eq., 107 ; Conn, Fire Ins. Co. vs. 
Railway Co., 73 N. Y., 399. 





1880. ] Title— Unauthorized Insurance. 567 


Where two or more companies are concerned it is proper that 
the matter should be litigated in one action to avoid a multipli- 
city of suits, and a joinder of the parties for this purpose will be 
sustained. 


School District vs. Edwards, et al., 46 Wis., 150. 


Swarthout, et al. vs. Chicago d N. W. R. R. Co. 
Rep’d Jour’l, p. 603. 


TITLE. 


§135. Fire.—Absolute Ownership.—tif the assured was the 
absolute owner of the property, (a dwelling house) destroyed, a 
dry trust of the legal title in another would not prevent a re- 
covery. 

Watertown F. Ins. Co. vs. Simons. 


UNAUTHORIZED INSURANCE, 


§136. Fme.— fect on Uontracts in Indiana.—Policies issued 
and premium notes taken by foreign companies in Indiana, are 
not void because of non-compliance with the statutes authoriz- 
ing them to do business within the State, but the remedy on such 
notes is suspended until a full compliance has been made with 
the law. 

Smith vs. Little, Ind.{S. C., 1879 ; Farmers’ and Mechanics’ Ins, Co. vs. 
Harrah, 47 Ind., 236 ; Walter A. Wood Mowing Machine Co. vs. Caldwell, 
54 Ind., 270; American Ins. Co. vs. Pettijohn, 62 Ind., 382; Daly vs. Na- 
tional Life Ins. Co., of the United States of America, 64 Ind., 1; Singer 
Manufacturing Co. vs. Brown, 64 Ind., 548, ; 

American Ins, Co. vs. Wellman. 

Rep’d Jour’l. p. 422. Inv. 8. C. 


§ 137. Fme—Company Cannot Plead to Avoid its;Contract.— 
One of the objects of the statute requiring soliciting agents or 
surveyors of insurance companies, doing business in this State, 
to have a certificate of authority to act from the insurance com- 
missioner, is the protection of the people against worthless for- 
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eign corporations, and, as the assured is not required to see that 
the laws have been observed before making a contract, a foreign 
corporation which has violated our laws in making a contract 
and securing its consideration from an innocent citizen, cannot 
escape liability for a loss by setting up its own turpitude. Against 
an innocent party “no man shall set-up his own iniquity as a 
defense any more than as a cause of action.” 
Watertown F’. Ins, Co. vs. Simons. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED SIATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Ocroper anD Novemser Term, 1879. 


. 


Error to the Court of Commom Pleas. No. 2 of Allegheny County. 


AMERICAN INS. CO 
vs. 


JOSEPH PAUL anp WIFE.* 


Where a fire insurance policy is issued upon an application which is made a war- 
ranty on the part of the assured, the omission to answer some of the printed 
questions in the application does not amount to concealment, and does not for- 
feit the policy. 


The issuing of a policy on an application which contains no answer to certain ques- 
tions, is a waiver of answer to those questions, and to avoid the policy in such 
cases the insurers must prove untrue statements other than those inquired 
about and not answered. 


This was an action on a policy of fire insurance issued by the 
American Fire Insurance Company of Pittsburgh, to Mary A. Paul, 
wife of Joseph Paul. It was issued upon a printed application in the 
‘ usual form containing questions which the assured was requested to 
* From Pittsburg Legal Journal. Decision rendered Jan. 5, 1880. 
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answer in writing, and the policy contained the following provisions : 
“Reference being had to the application and survey of the assured, 
No. 2552, on file in the office of the company, which is the basis of this 
insurance, and which is made a warranty on the part of the assured.” 

Some of the questions in the application were unanswered—the 
blanks not being filled up—and it was claimed for the company that 
the omission to answer these question was equivalent to concealment 
and avoided the policy. Upon the part of the assured it was contend- 
ed that the company by issuing the policy upon the application as it 
stood, waived the right to insist upon a forfeiture of the policy by 
reason of the omission to answer the questions in the application, 
and that this omission was not concealment and did not avoid the 
policy. 


Txos. M. Marsnatt, for the company, cited : Satterthwaite vs. Mut. 
B. Ins. Asso., 2 Harris, 395; Smith vs. Ins. Co., 5 Ib., 253 ; Arnold 
on Insurance, 536 ; Marshall on Insurance, 347 ; Price vs. Vannem, 
3 Yeates, 30 ; Phillips on Insurance, Sec. 532. 


Miter & McBrinz, for the insured, cited: May on Insurance, 
Sec. 166 ; Wilson vs. Hampden Fire Ins. Co., 4 R. I., 159 ; Campbell 
vs. M. & M. Mut. Fire Ins., 37 N. H., 35; Liberty Hall Association 
vs. Housatonic Mut. Fire Ins. Co., 7 Gray, 261; Saylor vs. North 
Western Ins. Co., 2 Curtis, C. C. (U. S.), 610 ; Hall vs. People’s Mut. 
Fire Ins. Co., 6 Gray, 185 ; Lorillard Fire Ins. Co. vs. McCullough, 
21 Ohio St.,176; Dodge Mut. Fire Ins. Co. vs. Rogers, 12 Wis., 
374. 


Paxson, J. 

The ground upon which the defendant below seeks to prevent a 
recovery is that the plaintiffs were guilty of the suppression of facts 
material to the risk in their application for the policy. The applica- 
tion signed by Mary Ann Paul, the insured, includes a survey of the 
premises, which survey contains a large number of printed questions 
with blanks left for the applicant to sign. Many of these questions 
were answered, and some of them were not. Among the questions 
left unanswered was the eleventh interrogatory, in these words :— 
“ External Exposure—What is the distance, occupation and materials 
of all buildings within 150 feet? north, east, south, west?” The 
omission to answer as to this matter is the cause of complaint. It 
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was alleged on behalf of the company that instead of being free 
from exposure within one hundred and fifty feet, various inflamable 
buildings were situate within that distance, and a traveled railway 
track in constant hourly use by railroad company, was located within 
nine feet of the saloon insured ; that the smoke stacks of locomotives 
passing along the track emitted sparks of fire within twelve feet of 
the roof of the saloon. 

The fire originated upon the insured premises. It was not caused 
by reason of its proximity to other buildings. It may have been oc- 
casioned by the passing locomotives. But of that the company had 
no cause to complain. The application discloses the fact that the 
property was situated on “ the line of the Chartiers Valley Railroad 
and the P., C. & St. Louis Railroad, at the junction and near the de- 
pot.” The company were thus warned that the location was one of 
danger. 

Was the omission to answer the eleventh interrogatory such acon- 
cealment as avoids the policy? I am not aware that this question 
has been decided in this State. It has been decided elsewhere, how- 
ever, and the authorities are against the company. Without elabora- 
tion, the rule appears to be, that the issuing of a policy where a por- 
tion of the questions in the application remain unanswered, is a 
waiver of answers to such questions. May on Insurance, § 166, cit- 
ing Wilson vs. Hampden Fire Ins. Co., 4 R. I, 159; Campbell vs. 
Ins. Co., 37 N. H., 35 ; Liberty Hall Association vs. Housatonic Ins. 
Co., 7 Gray, 261. In the case of Hall vs. Ins. Co., 6 Gray, 185, it 
was said by Shaw, C.J.: “ The fact that one question was unan- 
swered is immaterial ; in fact many questions were not answered. 
The company by consenting to make the policy upon the application 
as it was, waived all claim to further answers.” As this rule seems 
reasonable we adopt it. When the company came to issue this pol- 
icy they saw that the eleventh interrogatory was unanswered. It was 
in their power then to decline the risk, or seek further information. 
Having issued it they must be presumed to have been satisfied with 
the risk. , 

We do not regard the diagram as important. It is upon the back 
of the application and was not signed by the insured. It is true 
there is a line printed in small type just below the signature of the 
applicant: “Make a diagram of the premises on the other side of 
this sheet.” Such diagram was made. If it was intended to make 
this a diagram of surrounding property for the space of one hundred 
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and fifty feet it would have been only fair to have said so in the dir- 
ections. 


We see no error in this record. 
Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


Appeal from Barren. 


KENTUCKY MUTUAL MASONIC LODGE INS. CO. 


vs. 


FANNIE A. YATES.* 


The only power a member of such a corporation as the present has to direct the 
disposition of the fund due him from the corporation as a member thereof by 
will is to direct it shall be divided equally between his wife and children. 

Where the charter does not direct the amount to be paid to the widow as her share 
of the amount due by reason of the death of the husband, the statute as to the 
distribution of the personalty of intestates shall govern. 


, Hinss, J 

The only power a member of the appellant corporation having a 
wife and child or children, has to regulate by his will the disposition 
to be made of the fund due from the corporation on account of his 
membership is to direct that it shall be appropriated equally be- 
tween his wife and children, 

This is the express provision of the charter which must control in 
preference to the will of the member. Ky. Ma. Mut. Life Ins. Co. 
vs. Miller,.13 Bush., 489; Same vs. Kimbrough, Sept., 1874, mss. 
opinion. 

It results, therefore, that the court erred in rendering judgment 

* Filed May 30, 1880. 
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against the company in favor of the widow for moré than the share 
to which she is entitled under the provisions of the charter. 

The charter does not provide in terms what share the widow shall 
be entitled to; but the provision empowering the member to di- 
rect by will that the fund shall be appropriated for the benefit 
equally of his widow and children is sufficient to show that when 
there are no such directions in his will, that the money is not to be 
divided equally between them, and we incline to the opinion that 
the intention was that it should be divided according to the law of 
distribution, the widow taking one third and the children two thirds. 

Wherefore the judgment is reversed and the cause remanded, 
with directions to render judgment in favor of the appellee for one 
third the amount due on the certificate of membership. 





Report of Decisions. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Fund du Lac County. 


OTTO H. DOGGE, Respondent, 


Us, 


NORTHWESTERN NATIONAL INS. CO., Appellant. 


A finding that there was no sufficient assignment under the terms and condi- 
tions of the policy, implies that the assignment was invalid, because not 
in accordance with the terms of the policy, and such finding cannot be sus- 
tained where the assignment was subsequent to the loss; such assignment 
is valid regardless of the conditions of the policy. 


An honest over-valuation however gross, untainted by fraud, will not prevent 
recovery. 


Judgment reversed. 


D. W. C. Prisst, for Respondent. 
Dixon & Noyss, for Appellant. 


Cots, J. 

I. With other defences set up in the answer to defeat a recovery 
were these: (1.) That prior to the commencement of the action, 
the plaintiff had assigned all his interest in the policy to one H. J. 
Gerphide, and therefore had no claim on the defendant for the in- 
surance money ; and (2.) That there was such fraud and false swear- 
ing in the preliminary proofs of loss in regard to the value of the 
property insured as would defeat the action. 

In regard to the first defence it is undeniable that there was con- 
siderable testimony introduced which tended to sustain it. The ref- 
eree found upon this issue “that no sufficient assignment under the 
terms and conditions prescribed and required by said policy of in- 
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surance was ever made and delivered to Henry J. Gerphide as set 
forth in the answer of defendant herein.” It is claimed that this 
finding is evasive, and based upon an erroneous view of the right of 
the plaintiff to make an absolute assignment of his interest in the 
policy after a loss had occurred. There is certainly an implication 
in the finding that he could not do this without the consent of the 
company. But that is certainly a mistaken view of the matter ; for, 
although the policy provides that an assignment thereof without 
the consent of the company will avoid the contract, yet the law is 
well settled that this only applies to an assignment before a loss un- 
der it. After a loss, the claim, like any other chose in action, may be 
assigned without affecting the insurer's liability. May on Ins., 468 ; 
Wood, do., 189. Says Mr. Wood on this point: “The contract 
while the risk is active, is personal, and the parties contract in refer- 
ence to the delectus personal of each other, therefore the obligation 
cannot be changed without the insurer’s consent, but, when liability 
actually attaches under the policy, the entire relation is changed, and 
the relation of insurer and insured is changed to that of debtor and 
creditor, and the delectus personal of the contract is no longer mate- 
rial.” Page 190. Now it was clearly and positively alleged in the 
answer that the plaintiff had duly assigned the policy and all his right 
thereto and interest therein to Gerphide before this action was 
brought, and no longer had a claim against the defendant. This is- 
sue was vital and material, and should have been decided by the 
referee upon the testimony relating to it. A finding that there was 
“no sufficient assignment under the terms and conditions,” etc., im- 
plies that there was an assignment of the policy, but which was in- 
valid, because prohibited by the condition therein. The finding, 
therefore, upon this issue is defective and cannot stand. The de- 
fendant is entitled under the answer to have that issue passed upon 
and decided. 

Il. The value of the property destroyed seems to have been largely 
overstated in the preliminary proofs of loss. The plaintiff in such 
proofs stated the value to be more than $5,000. The referee found 
its value to be $2,000. The referee likewise found that the plaintiff 
in making proofs of loss for the purpose of establishing his claim 
under the policy, did not knowingly, willfully, and forthe purpose of 
defrauding the defendant, swear to a false statement of the value of 
the property, but that he grossly exaggerated its value and quantity 
in consequence of his imperfect knowledge of the English language 
while acting under the direction of the person who aided him in 





576 Report of Decisions. [Aug., 


making the proofs. But according to the finding of the referee the 
actual value of the property destroyed exceeded the amount of in- 
surance upon it. Under these circumstances if the plaintiff did hon- 
estly or without any fraudulent intent place an extravagant valuation 
upon the property, it would not prevent a recovery upon the policy, 
Parker vs. Amazon Ins. Co., 34 Wis., 364; Ins. Co. vs. Weides, 14 
Wallace, 375 ; Williams vs. Phoenix F. Ins. Co., 61 Me., 67 ; Moore 
vs. Protection Ins. Co., 29 do., 97; Franklin F. Ins. Co. vs. Upde- 
graff, 43 Pa. St., 350 ; Marion vs. Great Republic Ins. Co. of St. 
Louis, 35 ;Mo., 148 ; Wolf ,vs. Goodhue F. Ins. Co., 43 Barb., 400. 
Nothing is more common in the affairs of life [than for men to over- 
value their property, and when, as the referee finds in this case, it 
is not done with any fraudulent purpose, it should not avoid the 
policy. “Itfis only fraudulent false swearing in furnishing the pre- 
liminary proofs, or in the examinations which the insurers have a 
right to require that avoids the policies.” 14 Wallace, 183. The dis- 
crepancy between the value of the property as found by the referee, 
and as stated by the plaintiff in his proofs of loss, is not so great as 
to warrant a court in assuming that the over-valuation was made 
with a fraudulent intent, or for the purpose of obtaining some undue 
advantage over the company. The counsel for the defendant, it is 
true, suggested that such over estimate was probably made to induce 
the company to make a speedy settlement of the claim, and pay the 
loss without any close scrutiny as to the real value of the property 
destroyed. But the finding of the referee relieves the plaintiff from 
the imputation of any fraudulent intention or purpose in the matter, 
and we cannot say the finding is wrong upon the evidence. The 
testimony on another trial may be different, and we therefore re- 
frain from any further comment upon it. But there is a great con- 
flict in the evidence as to whether there was a valid assignment of 
the policy prior to the commencement of the action, and we think 
the rights of the parties require that there should be a new trial of 
this,.together with the other issues in the cause. 

The judgment of the Circuit Court is reversed, and a new trial or- 
dered. 
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SUPREME COURT OF MICHIGAN. 


ROGER WILLIAMS INSURANCE COMPANY* 
vs. 


CARRINGTON. 


Where it was claimed that notice of cancellation was given to the agent who 
issued the policy, and who was claimed to be acting for the insured, but it 
was not claimed that any notice was given to the insured, and also that the 
premium was received by the company from the agent, but was afterwards 
made up to him, and there was a conflict of evidence on all these points, 
the question of the true nature of the transactions and the relations of the 
parties was for the jury. 

Where there was evidence tending to show that the agent had consented to 
the removal of the property, and to a renewal of the policy on the property 
as so removed, and a memorandum was on the agent’s books purporting to 
be a new insurance from the time of removal, which was claimed by him 
to be a mere memorandum, and there had been no return of premium for 
the unexpired time, the jury had a right to find that there had been an 
absolute representation of insurance and an agreement to that effect. 

There is no rule of law outside the statute of frauds which prevents contracts 
from being changed by parol, or which requires insurance contracts to be 
in writing. 


Wurrrte anv Voorueis, of Port Huron, for Plaintiff in Error. 


O’Brien J. Arxrnson anp Exxiorr G. Srepuenson, of Port Huron, 
Sor Defendantin Error. 


CampBELL, J. 
Action was brought in the Circuit Court for the County of St. Clair, 
by Carrington, as assignee of a policy of insurance originally issued 
by plaintiff in error to Ageline James, on a livery stable stock in Port 
Huron. The policy bore date October 16th, 1876, and was assigned 
after the property insured was burned up. The fire which destroyed 


* Opinion filed April 18, 1880. 
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the property was in September, 1877. The policy was, by its terms 
made payable to Carrington as his interest should appear. It was 
thus arranged to secure a debt due him from Mrs. James, and se- 
cured. At the time of the fire the horses and carriages and other 
livery property destroyed were in a livery stable at Lexington, to 
which place the business had been removed, in November, 1876, and 
one of the questions presented related to the effect of this removal. 
The company, after the loss, repudiated any liability on the ground 
that no such policy was in force. 

There is some difficulty in applying the assignments of error in this 
case, but, perhaps, they present sufficiently the more important 
issues. 

Proof of loss was made in final shape about three months after the 
fire. It was not objected to for delay, but for want of any insurance. 
There was evidence bearing very plainly on difficulties of proof caus- 
ed by this dispute as to the existence of the policy, and we do not 
think there was anything which, as matter of law, made the delay 
suflicient for a forfeiture. The assignment having been made after 
the loss did not require consent of the company. The provision 
of the policy forfeiting it for an assignment without the company’s 
consent is invalid, so far as it applies to the transfer of an accrued 
cause of action. It is the absolute right of every person—secured in 
this State by statute—to assign such claims, and such a right cannot 
be thus prevented. It cannot concern the debtor, and it is against 
public policy. 

Two principal questions arose on the trial—first, whether the policy 
was originally valid and continued uncancelled ; and, second, whether 
the removal to Lexington put an end to its force, if otherwise in ex- 
istence ? 

The original execution of the policy was admitted, but it was 
claimed to have been cancelled for non-payment of premium. It is 
not claimed that notice of cancellation was given to the insured, and 
the verdict negatives it. But it is claimed that Linneus Noble, the 
insurance agent who issued the policy, was acting in the capacity of 
agent for Mrs. James, and that the company, by notifying him, suffi- 
ciently notified her. Upon most of the leading facts Noble’s testimony 
is contradicted, and it was a question of fact for the jury what tran- 
sactions really occurred throughout. There was a conflict as to the 
precise relations of the parties concerning the obtaining of this par- 
ticular policy, and how far Noble acted for Mrs. James concerning 
it. There was evidence of a particular bargain made about it. 
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There was evidence that the premium was actually paid by a note, 
which was taken up after renewal. There was evidence that the 
company drew for and obtained the amount of this premium from 
Noble, and, while he testifies it was afterwards made up to him, he 
does not show how or why, and he does show that the payment to 
the company was after the pretended cancellation, which was for a 
non-payment of premium. 

Upon all of these questions the jury have found in favor of the in- 
sured, and there was evidence to justify the finding. Unless they 
were allowed to do this under improper directions their finding can- 
not be disturbed. The charges asked, which called for instructions 
that Noble was agent for Mrs. James, were all too broad. Upon the 
testimony it cannot properly be said that there was anything more 
than an open question of fact. The Court could not be asked to 
charge either that he was her agent, or that a partial detail of facts 
would make him such, when there were other facts explaining them, 
besides many contradicting them. The charges asked were not so 
drawn as to leave the jury any discretion upon matters of dispute ; 
and we are strongly inclined to think that there was no testimony 
which fairly tended to show that in this particular transaction Noble 
could have been found by the jury to have acted for any material 
purpose as agent for any but the company, whatever may have been 
his position in regard to other transactions. 

Upon the question of assent to the transfer of the insured property 
to Lexington there is also some conflict of testimony. There was 
positive testimony that before the removal the agent was notified of 
the desire to remove it, and that it would not be removed until pro- 
vision was made to keep it protected by the insurance, and that Noble 
told James, the husband and agent of the insured, before the remov- 
al, that the proper steps had been taken. There was also evidence, 
which, though objected to, was clearly relevant, that shortly before. 
the loss Noble was written to for the purpose of having the policy re- 
newed when it should run out, and answered promising to attend to 
it. There was also other evidence on the same subject. The agent’s 
own books showed a memorandum purporting to be a new insurance: 
for a year from the time of the removal, covering the property at 
Lexington, but claimed it wasa mere memorandum of a proposed 
insurance that was never made. 

Upon all these facts the jury certainly had a right to believe the 
agent had done what James said he had, and that there had been an 
absolute representation of insurance and an agreement to. that effect. 
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The policy contained an express authority in the insured to surrender 
the policy and get back a part of the premium, and no return of 
premium was pretended to have been made, while the jury must have 
found it had all been paid. The objection that such change in the 
policy was void, unless in writing, is disposed of by our own previous 
decision. There is no rule of law which, in cases outside of the stat- 
ute of frauds, prevents written contracts from being changed by 
parol, or which requires insurance contracts to be in writing. The 
subject was fully considered in Westchester Fire Ins. Co. vs. Earle, 
33 Mich., 133, where the cases are cited and commented on. We 
think there is no difficulty in the way of the contract relied on. 

Some question arose whether a certain stallion was properly in- 
cluded among the stock. There was testimony that, except at certain 
seasons, he was used as a livery horse, and we think he was properly 
so found by the jury. 

We do not discover anything in the record indicating that any ac- 
tion has been had of which plaintiff in error need complain. 

The judgment must be affirmed, with costs. 

The other Justices concurred. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Marca Term, 1879. 


GUSTAVE AMSINCK, er. at. 
AMERICAN INS. CO. 


SAME vs. BOYLSTON INS. CO. 


SAME vs. N. E. MUT. INS. CO. 


An oral agreement for the purchase of a vessel was made by insured, and tha 
insurance was effected on the same day for a specified voyage. The agree- 
ment was not reduced to writing until two days later, but was subsequent- 
ly carried out and the vessel proceeding on the voyage was lost. 

Ikid, that the oral contract was not void or illegal by reason of the statute of 
frauds which affects the remedy only as between the parties, and where 
carried out the contract is unaffected by the statute, and is to be regarded 
as valid between other parties for other purposes. 

Held, that the assured had a valid insurable interest at the time of the in- 
surance, 

Held, that any unreasonable delay, or delay for a purpose other than one con- . 
nected with the business of the voyage is a deviation, and in case of such 
delay, it is incumbent on the insured to show that it was reasonable. 

The declaration alleged the insurance on a specified voyage and that the vessel 
was lost while prosecuting it. 

Held, that in Massachusetts under an answer denying each and every other 
allegation than the insurance on the voyage, evidence was admissible to show 
a delay amounting to deviation. 

Verdicts set aside. 


Enpicort, J. 


Upon the facts reported, the court is of opinion that Machado had 
an insurable interest in the vessel at the time the policies attached, 
even if we assume that they took effect on July 5, 1876, the day of 
their date. On that day, the plaintiffs, as agents for Machado, made 
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an oral agreement in New York with the owners of the vessel for her 
purchase for the sum of $11,000, payable on delivery of a proper bill 
of sale ; and, having previously ascertained that the defendants would 
insure her, they gave directions to have the insurance closed. The 
policies were written on that day ; the precise time of their delivery 
does not appear. The oral contract to purchase was reduced to writ- 
ing and signed by the plaintiffs and the owners on July 7, and a por- 
tion of the purchase-money was paid on that day. Possession was 
t ken by Machado, the balance due was paid, and a bill of sale was duly 
executed to a third person in trust for Machado, who was a passenger. 

It is conceded by the defendants that Machado was the only per- 
son whose interest was insured, as appears by the declarations and 
the policies. But they contend that he had no insurable interest on 
July 5, for at that time he had only an oral contract for-the purchase 
of the vessel ; and that such a contract, being within the statute of 
frauds and incapable of being enforced, gives no insurable interest. 

But the oral contract to purchase was not void or illegal by reason 
of the statute of frauds. Indeed the statute presupposes an existing 
lawful contract; it affects the remedy only as between the parties, and 
not the validity of the contract itself; and where the contract has 
actually been performed, even as between the parties themselves, it 
stands unaffected by the statute. It is therefore to be “treated as a 
valid subsisting contract, when it comes in question between other 
parties for purposes other than a recovery upon it.” Townsend vs. 
Hargraves, 118 Mass., 325; Cahill vs. Bigelow, 18 Pick., 369 ; 
Beal vs. Brown, 13 Allen, 115; Norton vs. Simonds, 124 
Mass., 19. See Stone vs. Dennison, 13 Pick., 1. Machado 
had under his oral agreement an interest in the vessel, and 
would have suffered a loss by her injury or destruction. Eastern 
Railroad vs. Relief Ins. Co., 98 Mass., 420. This interest he could 
have assigned for a valuable consideration ; and, if he had assigned 
it, all the rights afterwards perfected in him would have enured to 
the benefit of his assignee. Norton vs. Simonds, ubi supra. The case 
of Stockdale vs. Dunlap, 6 M. and W., 224, relied upon by the defend- 
ants, does not sustain their position, for reasons which are stated in 
Townsend vs. Hargraves, ubi supra. 

The several policies of the defendants insure the ship on a voyage 
“at and from New York via Bangor to St. Michaels, Western Islands.”’ 
She left New York September 3, and arrived at Bangor, September 
13, where she took in additional cargo ; from that port she sailed 
October 27, and was lost in her passage to St. Michael’s. The de- 
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fendants offered evidence of unreasonable delay at Bangor, where the 
ship remained for forty-three days, contending that, under the gen- 
eral denial of the answer, they could show that she did not sail on 
the voyage insured ; in other words, that there was a deviation. 

Any departure from the route named in the policy to a port or 
place not named, and any delay in prosecuting the voyage, without 
necessity or just case, or any delay at a port named in the policy for 
the prosecution of business not connected with the business of the 
voyage, or any unreasonable delay at such port in prosecuting the 
business of the voyage, is a deviation. Whether the risk is increased 
thereby is immaterial ; the assured has no right to substitute a dif- 
ferent voyage for that which is insured, and can only recover for a 
loss sustained while the ship is prosecuting the voyage named in the 
policy, and if she has deviated prior to the loss, she is not then pro- 
secuting the voyage for which she was insured. Whenever, therefore, 
she departs from the route, or delays in the prosecution of it, it is in- 
cumbent on the assured to show that the departure was caused by 
necessity, or that the delay at a port named in the policy was reason- 
able under the circumstances, in order to accomplish the objects of 
the voyage. Burgess vs. Equitable Marine Ins. Co., 126 Mass., 70, 
and cases cited. African Merchants vs. British Ins. Co., L. R. 8 Ex., 
154. 

The declarations in each of these cases allege that the defendants 
insured the ship “in a voyage at and from New York, via Bangor, 
to St. Michael’s, Western Islands ; and while proceeding on said voy- 
age said ship was wrecked and totally lost by the perils and dangers of 
the seas.” These are necessary allegations which the plaintiff is 
bound to establish in order to recover, namely, that the ship was in-- 
sured on that voyage, and while prosecuting it she was lost by the 
perils of the sea. The answers admit that the defendants insured the 
ship for that voyage, but they contain a general denial of each and 
every other allegation in the declaration. In this state of the plead- 
ings, the plaintiffs introduced evidence to prove that the ship was 
prosecuting the voyage named in the policy when she was lost ; that 
she sailed from New York to Bangor, and from Bangor to St. Michaels, 
and was totally lost between these ports. We are of opinion that 
the defendants should have been allowed to rebut and control that 
evidence, which was a necessary part of the plaintiff's case, by show- 
ing that the ship did not sail on the voyage insured, that there was a 
deviation from that voyage by unreasonable delay at Bangor ; and 
evidence of deviation, by departing from the route, or by unreason- 
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able delay'in prosecuting it, is appropriate to prove that the voyage 
actually prosecuted was not the voyage insured. 

It certainly would have been competent to prove, under the general 
denial and in reply to the plaintiffs evidence, that the ship went to 
Portland and not to Bangor ; and it is equally competent to prove 
that she deviated from her route by unreasonable delay at Bangor. 
The defendants rest their defence not upon matter in discharge and 
avoidance, but upon a denial of the allegations in the declaration, to 
support which evidence must be introduced ; and we are of opinion 
that the ruling which excluded the evidence offered by the defend- 
ants as inadmissible under the answer, was: erroneous. <A denial of 
each and every allegation in the declaration puts in issue every 
fact which the plaintiff must prove to make out a prima facie case. 
Gen. Sts. 129, sec. 17 ; Mulvey vs. Mohawk Valley Ins. Co., 5 Gray, 
541 ; Lincoln vs. Lincoln, 12 Gray, 45 ; Boston Relief and Subma- 
rine Co. vs. Burnett, 1 Allen, 410 ; Davis vs. Travis, 90 Mass., 222; 
Brigham vs. Aldrich, 105 Mass., 212 ; Hill vs. Compton, 119 Mass., 
376 ; Mosler vs. Potter, 121 Mass., 89. Of these cases, Lincoln vs. 
Lincoln most nearly resembles the case at bar. It was there held 
that, under an answer denying the making of a promissory,note, an 
alteration after it was signed may be proved ; and it was said by 
Mr. Justice Metcalf, in delivering the opinion, “ No law of which we 
have any knowledge requires a defendant to give a plaintiff notice 
of the evidence which he intends to produce by way of rebutting that 
which the plaintiff must produce in order to support his case.” The 
question is to be decided under our own system of pleading, as ex- 
pounded by this court, and it is immaterial what may be the rule at 
common law, or under the practice in England. 

In this aspect of the case, we express no opinion upon the other 
question raised in the report and argued at the bar. They all relate 
to the admission of evidence and to prayers for instructions in re- 
gard to the unreasonable delay of the ship at New York. Many of 
them may not arise at a new trial ; and, by the terms of the report, 
if any of the rulings made were erroneous, the verdicts are to be set 
aside. As we decide that Machado had an insurable interest in the 
ship when the policies attached, and that it was open to the defend- 
ants to show that there was unreasonable delay at Bangor, the cases 
must stand for trial upon the question of delay at New York and 
Bangor. 

Verdicts set aside. 
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COURT OF APPEALS OF NEW YORK. 


JOHN W. BENNETT, Respondent, 
vs. 


THE NORTH BRITISH AND MERCANTILE INS. CO. 
OF LONDON AND EDINBURGH, Appellant.* 


The policy stipulated that it should be void “if camphene, burning fluid, or re- 
fined coal or earth oils are kept for sale, stored, or used on the premises with- 
out written consent.” The agent inspected the premises, saw the means of 
lighting them, and was informed that kerosene was used for the purpose, 
and thereupon procured the policy in question. 

Held, that while kerosene may be deemed a coal oil in the commercial sense, 
the prohibition was not. so clear in its terms as to unmistakably indicate to 
the insured that the use of kerosene was prohibited, and under the cireum- 
stances the policy must be presumed not to have intended its prohibition. 

Held, that the knowledge of the agent was a waiver of the required consent. 

Judgment affirmed. 


AnprEWws, J. 

The policy contains a condition that it should be void “if camphene 
burning fluid, or refined coal or earth oils are kept for sale, stored, 
or used on the premises without written consent.” The insurance 
was upon the stock of wines, liquors, and segars, and the fixtures and 
wearing apparel of the insured, contained in a building on 125th 
Street, in the City of New York. The insured at the time, and after 
the policy issued, used kerosene for lighting his premises, without 
the written consent of the defendant. The circumstances under 
which the insurance was effected, as found by the referee, are that 
McCarthy (plaintiffs’ assignor) made application to the defendant’s 
agent for an insurance upon his stock, fixtures, and clothing, and 
thereupon the agent inspected the premises, saw the means there pro- 
vided for lighting them, and was informed by McCarthy, and knew 


* Decision rendered June 1, 1880, 
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that kerosene oil was then used for that purpose ; and afterwards the 
agent procured the policy to be issued by the defendant, and brought 
it up and handed it to McCarthy, and received from him the 
premium. 

The question presented is whether under these circumstances the 
use of kerosene for lighting without the written consent of the Com- 
pany avoided the policy. The loss so far as appears was not occa- 
sioned by the use of kerosene, but this is not material, if its use by 
the insured without the written consent of the Company was under 
the facts in this case a violation of the condition. The condition in 
question makes no mention of kerosene by that designation. Kero- 
sene may be obtained from a variety of sources. In the American 
Encyclopedia (Vol. 9, Ed. 1874,) it is said to be a term “ originally 
employed as a trade-mark for a mixture of certain liquid hydrocar- 
bons, used for purposes of illumination. It has been prepared from 
bituminous coal, bituminous shales, asphaltum, malthas, wood, rosin, 
fish oil, and candle tar.” But it is doubtless true that at the present 
time its practical business source is petroleum, from which it is ob- 
tained by processes of distillation and refinement. It is therefore in 
a commercial sense a refined coal, or earth oil, and is embraced with- 
in the terms used inthe policy. But it cannot be supposed, without 
imputing bad faith to the defendant’s agent, that the use of kerosene 
for lighting was intended to be prohibited. Application was made 
for insurance, and the agent made a personal inspection of the pre- 
mises and saw the means provided for lighting them, and was inform- 
ed that kerosene was used. The inference from the facts found is 
that its continued use was contemplated. There was, so far as ap- 
pears, no suggestion to the contrary. Both parties must have under- 
stood that the application was for insurance upon the property in its 
existing condition and relations. The agent afterwards procured the 
policy to be issued, and delivered it to McCarthy. It was his plain 
duty, if he understood that it prohibited the use of kerosene, or that 
a written consent to its use was necessary, to have informed the insured 
of the fact. If such consent was necessary, the policy was a nullity 
from the beginning. It never had an inception as a valid and binding 
contract. It is quite possible that the insured was ignorant of the 
origin of kerosene, and that he might not have known, if he read the 
policy, that kerosene was a refined coal or earth oil within the con- 
dition. He could only have known it by having knowledge of facts 
extrinsic to the policy. The acts of the parties was a practical con- 





1880.] Bennett vs. North British & Mercantile Ins. Co. 587 


struction of the language of the Condition, to the effect that kerosene, 
as used by the insured, was not within it, and the defendant should 
be held to be bound by it. It is not the case where the language 
used unmistakably points to the use of kerosene, and the insured is 
seeking to escape from the effect of the condition upon the ground of 
a parol understanding contrary to its plain import. 

We are ‘of opinion that the defendant may also be held to have 
waived the condition requiring consent in writing, and to be estop- 
ped from setting up a forfeiture, for breach thereof, within the case 
of Vanschaick vs. The Niagara Ins. Co., 68 N. Y., 434, and the cases 
therein cited. 

No question arises as to the power of the agent. The defendant 
was a foreign corporation, and the agent, so far as appears, possessed 
all the powers of a general agent of the defendant. 

The order of the court below should be affirmed, and judgment 


absolute rendered for the piaintiff upon the stipulation. 
All concur. 
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COURT OF APPEALS OF NEW YORK. 


GEORGE Mc KEAGE, Respondent, 


Vs. 


THE HANOVER FIRE INS. CO., Appellant.* 


Mirrors not set in thé wall but simply supported by hooks, and gas fixtures 
screwed on to the projecting ends of the pipes are not part of the realty 
which go with the building but mere chattels, and a simple oral declaration 
of the owner that they are to go with the building does not make them part 
of the realty. 

The house containing them was subsequently sold to N, and the mirrors and 
fixtures specially bargained for and purchased, but no mention was made 
of them in the deed nor any bill of sale given. N mortgaged the house to 
defendants but no mention was made of the mirrors and fixtures in the 
mortgage. though N represented that they were to go with the house. N 
afterwards conveyed toS, and § to W, no reference being made to the mir- 
rors and fixtures in the deeds. W afterwards executed a bill of sale for the 
chattels to M. The defendants on foreclosure claimed them as part of the 
mortgaged property. 

Held, that they were not subject to the mortgage, and that though an equity 
might exist as between the original mortgagor and defendant, this did not 
extend to subsequent purchasers without notice; these acquired title by 
delivery and possession. 

Heid, that in the absence of any claim by mortgagee at the foreclosure sale, the 
failure of the owner to give notice of his claim did not work an estoppel. 

Held, that a recovery by assignee of original plaintiff after action began would 
sufficiently protect defendant from further claim by the assignor so long as 
the consideratien for the assignment was valid between the parties. 

Judgment affirmed. 


Rapatyo, J. 
The mirrors and gas-fixtures in controversy were placed in the 


house in 1870, by Mr. Curtis, who was then owner thereof, We con-. 

cur with the court below in its conclusion that they were not so at- 

tached to the building as to form part of the realty. Gas-pipes 
* Argued March 10, 1880. Decided April 20, 1880, 
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which run through the walls and under the floors of a house are 
permanent parts of the building, but the fixtures attached to these 
pipes are not. They are not permanently annexed but simply screw- 
ed on projections of the pipes from the walls, left for that purpose, 
and can be detached by simply unscrewing them. It was shown that 
the fixtures in question were simply screwed on in the usual way. 
The mirrors were not set into the walls but were put up after the 
house had been built, being supported in their places by hooks or 
. supports, some of which were fastened with screws to the woodwork 
and others driven into the walls, and were capable of being easily 
detached from these supports without interfering with or injuring 
the walls. All these articles were in their nature furniture, and 
therefore chattels and not appurtenances to the building. Winslow 
vs. Merchants’ Ins. Co., 4 Mete., 311; Vaughan vs. Holdeman, 33 
Penn., 423 ; Rogers vs. Crow, 40 Misso., 91 ; Montague vs. Dent, 10 
Rich. L. R., 135 (S. Car.) ; Shaw vs. Lenke, 1 Daly, 487 ; Lawrence 
vs. Kemp, 1 Duer, 363 ; Beck vs. Re Bow, 1 P.Wms., 94. In respect 
to such articles the mere declaration of the owner that he intends 
that they shall go with the house does not make them realty. They 
no more constitute part of the realty than would pictures supported 
by fastenings driven into the wall. Assuming that such fastenings 
or supports become part of the building it does not follow that the 
mirrors or pictures which they support acquire the same character. 

On the sale of the house by Curtis to Nelson, the gas-fixtures and 
mirrors were specially bargained for and purchased by Nelson with 
the house. They were not mentioned in the deed, nor was any bill 
of sale of them given, but these were not necessary, for the title to 
the chattels passed to the purchaser by delivery. 

Nelson, after this purchase, executed the mortgage to the defend- 
ant, under the foreclosure of which it claims these chattels. He tes- 
tified that they were in the house when he mortgaged it, and that 
when he applied for the loan he represented to the defendant that 
they were to go with the house ; that the house included mirrors, 
gas-fixtures, and so forth. No mention of them was however made 
in the mortgage, nor was any separate mortgage of them given. 

Nelson afterwards sold and conveyed the house and lot to one 
Shrope, who afterwards conveyed to Cornelius C. Westervelt. These 
conveyances stated that the premises conveyed were subject to the 
mortgage to the defendant, but made no mention of the gas-fixtures 
and mirrors. 

The plaintiff's title to them is founded upon a bill of sale executed 
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by Westervelt to William McKeage, dated the 11th of December, 1874, 
and delivered in the same month, purporting to have been made in 
consideration of fifteen hundred dollars. Westervelt’s title to the 
fixtures does not appear except from the statement in defendant’s 
answer that they passed by the deeds from Nelson to Shrope, and 
from Shrope to Westervelt. Whether there was or was not any fur- 
ther transfer, written or verbal, was not shown on the trial. They 
may have passed in the same way that they did from Curtis to Nel- 
son. It was shown however that Westervelt was in possession of them 
at the time of the execution by him of the bill of sale to William 
McKeage, and that he delivered possession of them to McKeage, to 
whom he had contracted to sell the house together with the gas-fix- 
tures and mirrors. This was sufficient prima facie evidence of West- 
ervelt’s title, which was not disputed. 

Before the foreclosure sale McKeage paid a large part of the pur- 
chase-money payable under his contract with Westervelt, by convey- 
ing to him certain real estate in New Jersey which was by the con- 
tract to be taken as a payment of $23,000, of such purchase-money. 

The sale under the foreclosure of the defendant’s mortgage took 
place in April, 1875. The defendant became the purchaser and re- 
ceived a deed from the referee ; this deed contained no mention of 
the articles in controversy. The defendant however claimed that 
they passed by this deed as part of the realty, and prevented 
McKeage from removing them. 

The claim that they became part of the realty by annexation can- 
not be sustained for the reasons before stated, but the defendant 
contends that by reason of the verbal representations and statements 
made by Nelson when negotiating for the loan théy should be deem- 
ed part of the realty and covered by the mortgage. These statements 
could not change the character of the property and even if some 
equity as between Nelson and the defendant could be claimed by 
reason of these representations, subsequent purchasers for value, 
having no notice of them, could not be affected thereby. It does not 
appear, nor is it alleged that before the foreclosure sale either Shrope, 
Westervelt, or McKeage, had any such notice, and it does appear that 
Wm. McKeage, before defendant claimed the articles, paid a large 
part of the purchase-money payable under his contract with Wester- 
velt, which contract embraced the chattels in question. There was 
no legal mortgage of them, and the purchaser from Westervelt with- 
out notice was not affected by a merely equitable lien of the mort- 
gage, if any such existed. Nor was any such lien asserted or enforced 
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in the foreclosure suit. We do not however intend to intimate that 
such a lien did exist. 

It is further claimed that Wm. McKeage, having been present at 
the foreclosure sale, and having failed to give any notice of his claim 
of title to the chattels, his silence estops him from asserting it against 
the purchaser. It is sufficient to say on this point that the property 
exposed for sale was the house and lot only, and there was no an- 
nouncement that the chattels in question were to be included in the 
sale. There was no occasion, therefore, for any protest or other pro- 
ceeding on the part of McKeage. 

The plaintiff claims by assignment from Wm. McKeage, executed 
after the cause of action for a conversion of the property by the de- 
fendant had accrued. This assignment transferred McKeage’s title 
to the property as well as the cause of action. The consideration for 
it was not a material subject of inquiry so long as it was valid be- 
tween the parties, and a recovery by the plaintiff would protect the 
defendant against any claim by Wm. McKeage. 

The judgment should be affirmed. 

All concur, except Andrews, J., absent. 
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SUPREME COURT OF TEXAS. 


Appeal from Galveston County. 


THE GALVESTON INS. CO. 
Us. 


HEIDENHEIMER BROS. er at.* 


An insurance company which denies its liability on a policy is not confined to 
those grounds of defense stated at the time of the demand of payment. 


GouLp, J. 

The court by its charge, precluded the insurance company from the 
benefit of the defense that the policy had been forfeited by procuring 
_ other insurance if the jury believed that, upon demand of payment, 
it based its refusal to pay on other grounds. The jury were told 
that “such distinct expression of the grounds of refusal would be 
equivalent to a waiver of the other conditions of the policy.” 

Such may be the rule in regard to the preliminary proofs of loss, 
but we are not aware that an insurance company which denies its 
liability on the policy is confined to those grounds stated at the time 
of the demand. 

Appellees claim that the company are estopped to defend, as to 
them, on the ground that the policy was forfeited or void, because 
they say that the company treated the insured, after the loss, as the 
holder of a policy in existence at the time of the loss, and that they, 
without knowledge of the fact, bought and paid for the policy. 

If this were a correct proposition it is not one to be found in the 
charge of the court qualifying or explaining the objectionable charge 
given. But in truth there is nothing in the record to justify the as- 


* Decision rendered March 19, 1880, From Zexas Law Journal. 
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sumption that the insurance company ever, in any way, so admittea 
their hability on the policy as to justify the plaintiffs in buying it. 

The error in the charge is on a material point, and as the defend- 
ant may have been prejudiced thereby, it requires a reversal of the 
judgment, and it is believed to be unnecessary to examine other facts 
of the charge objected to. 

Notwithstanding the terms of the policy it is believed to be estab- 
lished law that the company will be estopped from claiming a for- 
feiture because of other insurance procured without its consent, if, 
on being notified thereof by the insured or his agent, it so acts or so 
fails to act as to induce him to believe that it consented to the addi- 
tional insurance, and togrely on the policy as in force. Bigelow on 
Estoppel, p. 505. 

Whether the mere silence of the company or its officers author- 
ized to give consent, after obtaining information of the additional 
insurance, not coming from or on behalf of the assured, or received 
with the knowledge that the assured was aware of the fact, and might 
reasonably expect to be informed if they objected to it, would estop 
the company, is a question not so presented in the present case as to 
require its decision. 

If plaintiffs rely on certain facts as amounting to a waiver of the 
defense of forfeiture, those facts should be set up specially in a sup- 
plemental petition by way of reply to the answer, and they must be 
such as amount to an agreement or an estoppel. Tex. B. & IL. Co. 
vs. Stone, 49 Tex., 4; Merchants’ Mut. Ins. Co. vs. Lacroix, 45 Tex. 

The judgment is reversed and the cause remanded. 
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SUPREME COURT OF IOWA. 


Appeal from Mahaska District Court. 
t 


CRITCHETT 
Us. 
AMERICAN INS. CO.* 


An insurance agent, authorized to collect and transmit premiums, but with no 
express authority to bind the company by contract, cannot by an agreement 
with the assured bind the company to any postponement of the payment of 
a premium note and thereby keep the policy in force in contravention of its 
provisions. 


Action on a policy of insurance. The policy provided that if de- 
fault were made “in the payment of any instalment of premium upon 
the instalment note given for this policy for the space of thirty days 
after such instalment shall become due,” the policy was to be null 
and void, and the liability of the company was to be suspended du- 
ring default. Default in the non-payment of an instalment was aver- 
red by defendant, and the loss occurred during such default. 

Verdict and judgment for plaintiff. 

Defendant appealed. 


Larrerty & Jounson, for Appellant. 
J. F. Lacey and M. E. Currs, for Appellee. 


Apams, C. J. 
The plaintiff claims that he was not in default at the time the loss 
occurred, notwithstanding the non-payment of the instalment which, 
by the terms of his note, fell due on the first day of November, 1876. 
He claims that the company had extended the time of payment. As 


* Decision rendered April 22, 1880. y§From Reporter. 
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evidence of such extension, he testified that one Kennedy, the agent * 
of the company at Oskaloosa, near where he resided, agreed with him 
after the instalment became due, to extend the time of payment until 
he (plaintiff) should receive a certain pension ; that he received his 
pension March 8, 1877, and on the same day went to Kennedy’s office 
o pay the instalment due upon his insurance note, but did not fmd 
him, and the next day, about four o’clock in the afternoon, the pro- 
perty insured was destroyed by fire. The defendant denies that any 
agreement for extension was made between the plaintiff and Ken- 
nedy, and introduced Kennedy as a witness, who testified that none 
was made. Upon this point the jury found against the defendant, 
and, the evidence being conflicting, their finding must be taken as 
conclusive. But the defendant insists that, conceding that Kennedy 
agreed to an extension, the defendant would not be bound by it, be- 
cause Kennedy had no authority to bind the company in that respect; 
and further, if he had, that the plaintiff cannot recover because the 
loss occurred after the time as extended, and the plaintiff had not 
paid even then. Kennedy’s authority was shown by the certificate 
of his appointment, introduced in evidence. From it it appears that 
he was authorized to receive applications for insurance, and collect 
and transmit premiums. Kennedy testified that he was not author- 
ized to issue policies, and it is not pretended that he was. The court 
instructed the jury, in substance, that the plaintiff would be entitled 
to recover if they found that Kennedy agreed to extend the time of 
payment, and that the loss occurred within such time. The giving of 
this instruction is assigned as error. 

According to the terms of the policy the company ceased to carry 
the risk at the end of thirty days from the time the instalment be- 
came due. If the compathy continued to carry it, it was by reason 
of a contract not contained in the policy, and that contract must have 
been the alleged contract with Kennedy. Now, what precisely was 
that contract, taking the plaintiffs statement as to what it was? He 
says: “He (Kennedy) agreed he would give me time to get my pen- 
sion.” From this it will be seen that Kennedy did not undertake to. 
contract that the company would, without payment, continue to carry 
the risk after it had ceased by the terms of the policy. It is doubt- 
ful, indeed, whether he even meant to bind the company not to en- 
force payment of the instalment before plaintiff could get his pension.. 
The words do not necessarily mean more than that he would not 
himself enforce it. But we are of the opinion that if Kennedy had 
expressly contracted that the company should carry the risk, without 
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payment, after it had ceased by the terms of the policy, such contract 
would not have bound the company. There is no pretence that Ken- 
nedy had any express authority to bind the company by any contract 
whatever. He belonged to an extensive and well recognized class of 
insurance agents, from whom the power to make contracts is with- 
held. if he had the power to contract in the name of the company 
to carry the risk without payment, after it had ceased by the terms of 
the policy, it is because the law would imply such power from the fact 
that he was authorized to collect and transmit premiums. But an agent 
employed to collect a claim does not thereby have authority to bind his 
principal even to grant an extension of time. Hutchings vs. Munger, 
41 N. Y. 155 ; Kirk vs. Hiatt, 2 Carter (Ind.), 322 ; Coming vs. Strong, 
1 Ib. 329. Still less would such agent have authority to bind his 
principal by a contract of insurance. We have seen no case where 
the doctrine contended for by plaintiff has been held. 

It is not uncommon, we think, for agents to keep a policy in force, 
after a renewal premium becomes due, without actual payment by 
the assured. The agent sometimes credits the assured or issues a 
receipt to him without payment by him, the understanding being 
that the agent becomes personally liable to the company, and the as- 
sured to the agent. In such case, as between the assured and the 
company, the premium is regarded as paid. See Flanders on Ins. 
164, and cases cited. There is a class of cases where a receipt of 
premium by an agent, paid when due, has been held to be a waiver 
of a forfeiture incurred by a violation of a condition of the policy. 
Walsh vs. Adtna Life Ins. Co. 30 Iowa, 133, and cases cited. But 
where an agent, who is authorized to receive premiums, receives a 
premium paid when due, he is acting within the scope of his general 
authority. The assured has a right to suppose that the payment is 
valid ; that it becomes a payment to the company, and that the com- 
pany by receiving it, if it receives it with knowledge of the forfeiture, 
waives the forfeiture. We have been unable to discover any rule 
in the law of insurance which would justify us in holding that an 
agent can bind the company by his consent to a postponement of a 
payment of a renewal premium, and keep a policy in force contrary 
to its provisions, unless he is expressly authorized to do so. 

Beck, J., digsenting : The agent of defendant was authorized to col- 
lect the premium. He determined that he would not collect it or 
demand its payment until plaintiff received his pension, and so in- 
formed plaintiff, who, relying upon the arrangement, did not pay the 
premium before his house was burned. As the act of the agent in 
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extending the time of payment was done in the exercise of authority 
to collect the premium, the defendant is estopped to enforce the for- 
feiture for the non-payment of the instalment. The conclusion I 
reach, that the payment of the instalment on the day it fell due was 
dispensed with, and the forfeiture waived by the act of the agent in 
extending the time of payment, is supported by the following author- 
ities : Viele vs. Ins. Co. 26 Iowa, 9; Walsh vs. Ins. Co., 30 Ib., 133 ; 
Young vs. Ins. Co., 45 Ib., 377. Ins. Co. vs. Norton, 96 U. S., 234; 
(S. C. 5 Reporter, 385 ; Ins. Co. vs. Neyland, 9 Bush., 430 ;. Sheldon vs. 
Ins, Co., 25 Conn., 207 ; Boston vs. Ins. Co., 25Ib., 542 ; Trustees vs. 
Ins. Co., 19 N. Y¥., 305; Bowman vs. Ins. Co., 59 Ib., 521; Hallock vs. 
Ins. Co. 2 Dutch. 268. , 
Reversed. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Crawford County. 


WATERTOWN FIRE INS. CO. 
vs. 
JOHN W. SIMONS.* 


One of the objects of the statute requiring soliciting agents or surveyors of in- 
surance companies, doing business in this State, to have a certificate of 
authority to act from the Insurance Commissioner, is the protection of the 
people against worthless foreign corporations, and, as.the assured is not re- 
quired to see that the laws have been observed before making a contract, 
a foreign corporation which has violated our lawsin making a contract and 
securing its consideration from an innocent citizen, cannot escape liability 
for a loss by setting up its own turpitude. Against an innocent party ‘‘ no 
man shall set up his own iniquity as a defense any more than as a cause of 
action.” : 

A contract is fair and reasonable when it expresses that representations affect- 
ing the risk are warranted; and if its meaning were doubtful a court will 
not construe the language so as to avoid the policy for trifling and imma- 


*Opinion filed January 5, 1880. From Pittsburg Legal Journal. 
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terial matter which neither party probably considered at the making of the 
contract. 


If the assured was the absolute owner of the property (a dwelling house) de- 
stroyed, a dry trust of the legal title in another would not prevent a re- 
covery. 

F. P. Ray, Esq., for Plaintiff in error. 
Messrs. Bote & Frey, for Defendant in error. 


Trungey, J. 

On the 14th of September, 1876, the Watertown Fire Ins. Co. is- 
sued a policy of insurance to John W. Simons, covering a farm house, 
barn, etc., the insurance on the house amounting to $1,400. The 
policy was written and countersigned by E. J. Smith, agent of the 
company at Williamsfield, Ohio, duly constituted and appointed 
agent according to the laws of the State of Ohio. The application 
upon which the policy was issued was taken and written by 
E. D. Cole, a sub-agent under Smith, and countersigned by 
E. J. Smith as agent and E. D. Cole sub-agent. 

About two months after the policy was issued the property was de- 
stroyed by fire, and, the company refusing to pay, suit was brought 
by Simons when the defense of a misrepresentation as to the size, 
number of stories, value, age, etc. of the house was set up, and also 
that the legal title was in the wife of the plaintiff, although he had 
stated in the application that it was his property. The jury found 
for plaintiff, and the company took this appeal assigning for error, 
refusing to charge the jury that Cole was not an agent of the insur- 
auce company, and that in filling up the application for insurance, 
so far as the company was concerned, he acted solely and only as the 
agent of Simons, and that the statements and representations there- 
in made were to be taken as the statements and representations of 
Simons. 

Refusing defendant's third point : “That the application being re- 
ferred to in the policy and by the express words of the policy made 
part thereof and the policy in a subsequent clause thereof providing 
that all statements and representations contained therein should be 
taken and deemed to be warranties on the part of the assured, all 
the representations contained in the application were thereby made 
warranties on the part of Simons, and the said representations so 
made warranties, must be literally and strictly true, whether material 
or immaterial, or the plaintiff cannot recover.” 

Refusing to charge the jury that the plaintiff had no title to the 
property and charging as follows : “It seems that this property was 
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owned by Van Wie under mortgage, and Mr. Simons had a judgment 
against it, and it became his duty to see that the property sold for 
enough to pay his debt. He procured the services of John W. Far- 
relly to bid in the property for him. That Sheriff’s deed to John 
W. Farrelly has been lost. It was sold by Farrelly to Robinson, and 
by Robinson to Mrs. Simons, and from Mrs. Simons to Mr. Simons ; 
‘all of which appears to have been done prior to July 17, 1871. If 
there had been no deeds by Mr. Farrelly at the time, and Mr. Simons 
by himself, or through his agent or brother, had furnished the money 
to Mr. Farrelly to pay the purchase money, Mr. Farrelly would have 
been a trustee, Mrs. Simons would have been a cestui qui trust, and 
Mr. Simons would have been an unconditional owner of the property. 
A man who buys property through another holds the equitable title, 
and the other holds a legal title. We say if you believe that 
evidence, Mr. Simons was the sole, entire and unconditional owner 
of this property.” 

Refusing defendant’s seventh point: “There is no evidence that 
immediate notice of the loss was communicated to the company ac- 
cording to the requirements of the policy, and if notice was given to 
either Cole or Smith, they, under the laws of this State, were not 
agents of the company in the state of Pennsylvania, not having been 
licensed by the State as insurance brokers. Notice to them, if any, 
was not notice to the company, and no notice of the said laws having 
been communicated to the company by the plaintiff or any one for 
him for more than twenty days after the fire, such notice, if any, was 
too late, and the plaintiff cannot recover.” 

Refusing defendants eighth point : “ That the giving notice to the 
company in accordance with the requirements of the policy and proof 
thereof is a condition precedent to the plaintiff's recovery, and no 
such notice or proof having been shown in this case, the plaintiff 
cannot recover.” 

Refusing defendant’s ninth point: “That when the contract of 
insurance required that the insured should give the company imme- 
diate notice of any loss that occurred, and which was annexed as a 
condition to the policy, notice given of the loss twenty days after it 
occurred, as in this case, was too late when no sufficient excuse was 
shown for the delay, and that if the evidence shows that twenty days 
had elapsed before giving the required notice, such notice was too 
late, and the plaintiff cannot recover.” 

Refusing defendant’s eleventh point : “If the court should be of 
opinion and should so find on the points submitted, that Cole, in the 
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filing up of the application acted as the agent of the company, 
and not of the assured, and that the statements and misrepresenta- 
tions contained in the application to the effect that the building was 
a two-story building when, by the sworn statement of the plaintiff, 
it was not a two-story building ; that the value of said building was 
two thousand dollars, when by said affidavit it is only one thousand 
dollars ; that the building was then ten years old, and by said affi- 
davit it is twenty-one years old ; that he was the owner of said prem- 
ises, when in fact his wife was the owner thereof, and that all these 
misrepresentations were, therefore, of no binding force against John 
W. Simons, the court is, nevertheless, requested to charge the jury 
that the existence of these facts were matters which he by the policy 
was bound to disclose, and his failure to discover them to the com- 
pany at the time of effecting the insurance rendered the policy null 
and void.” 

Smith testified that in 1872 he was employed by the company’s 
state agent in Ohio, to take risks in Pennsylvania ; that soon after he 
employed Cole to solicit applications, which were signed by himself 
and by Cole as sub-agent or surveyor ; that he wrote and counter- 
signed the policies on said applications ; that a copy of each was sent 
to the company, and in that way they had notice of such sub-agency; 
and that soon after the loss of Simons’ property, he received orders 
to discharge Cole. Simons’ application was signed, “E. J. Smith, 
agent, by E. D. Cole, sub-agent.” The evidence is ample that, in 
fact, the agency of Smith, and sub-agency of Cole were recognized 
by the company. They were located and resided in Ohio ; the com- 
pany was chartered and located in New York. The company, de- 
fendants below, contend that Smith and Cole were not their agents, 
and cannot be so considered, because the laws of Pennsylvania, 
relative to foreign insurance companies, had not been observed by 
the company nor their said agents. That Simons knew the company 
and their agents were violating the laws, is not pretended ; nor is it 
alleged the contract, aside from the statutory prohibition, was im- 
moral. One of the objects of the statutes is protection of the people 
against worthless foreign companies, and as the insured is not re- 
quired to see that the laws have been observed, before making a con- 
tract, we discover no reason, founded on public policy, which will 
enable a solvent foreign company, who has violated our laws in mak- 
ing a contract and receiving its consideration from our innocent citi- 
zens, to escape liability for non-performance, by setting up its own 
turpitude. Such defense will not avail for merits of him who pleads 
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it. Against an innocent party, “no man shall set up his own iniquity 
as a defense any more than as a cause of action.” The defendant’s 
first point was rightfully refused. 

Complaint is made of the answer to defendant’s third point which 
was, “ affirmed if representations were material.” The paper signed 
by the applicant contains no warranty, but in the policy “it is cov- 
enanted, as a condition of this contract, that all statements and repre- 
sentations contained in any written or verbal application, survey, plan 
or description of the property herein insured shall be taken and 
deemed warranties on the part of the assured.” In a preceding para- 
graph it is stipulated that, “if the assured, in the written or verbal 
application for insurance, makes an erroneous representation ma- 
terially affecting the risk, or omits to make known any fact material 
to the risk, * * * this policy shall be null and void.” These cove- 
nants both are of representations in “the written or verbal applica- 
tion,” and the common understanding would be that the warranty 
was of all representations material to the risk. Certainly 
a contract is fair and reasonable when it expresses that 
representations affecting the risk are warranted ; and, if its meaning 
were doubtful, a court will not construe the language so as to avoid 
the policy for trifling and immaterial matters which neither. party 
probably considered at the making of the contract. The learned 
judge held that the warranties in this policy related to material rep- 
resentations, and in this there is no error. This case is not ruled by 
Cooper vs. Farmer’s M. F. Ins. Co., 14 Wright, 305, and other kin- 
dred cases, where the warranties were unqualified, and neither court 
nor jury could inquire of the materiality of the representations, but 
merely if the warranties were broken. 

The defendant’s fourth point was carefully worded so as to confine 
the jury to the testimony of John W. Simons and his sworn state- 
ment in the proof of loss, in arriving at the value of the house ; 
another witness said it was worth $1,500 or $1,600 at least. We think 
the answer and remarks in the charge fairly submitted the question 
of value to the jury. 

There was sufficient evidence of Simons’ ownership of the land. 
If he was the absolute owner, a dry trust of the legal title in another 
was of no consequence. The unqualified affirmance of defendant’s 
fifth point and the remarks on same subject in the charge, leave no 
cause for complaint of the instructions respecting the title. 

In pursuance of an arrangement, made on the second day after the 
fire, between Simons and Smith, the defendant’s agent, the latter im- 
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mediately notified the company of the loss, and they sent Kraber, an 
adjuster, to the premises, who wrote the proofs of loss, which were 
signed and sworn to by Simons, produced at the trial, and given in 
evidence without objection. With testimony of these facts before the 
jury, there was no error in the in the answers to defendant’s seventh, 
eighth, and ninth points. 

The eleventh point was so construed that it was rightly refused ; 
and the twelfth was well answered in the charge where the question 
of value was discussed and snbmitted. These parts of the charge 
assigned as error, in their appropriate place, with the contract, could 
not have misled the jury. They were told if the house was a story 
and a half instead of a two story building, there was a misdescription 
on part of the plaintiff, and defendants were not liable on the policy. 
Simons testified he would “consider it a two story house ; some con- 
sider it a story and a half house.” “The building was two stories, 
and the wings one story.” It is a mistake to say there was no evi- 
dence, that it was a two story building. 

In examination of this case we note that the fire was but little more 
than two months after the date of the policy; that the defendants 
called no witnesses to prove the value of the house at the date of in- 
surance or loss ; nor did they to rebut any part of the plaintiff’s tes- 
timony respecting the contract, notice or proofs of loss; that they 
relied almost entirely on the statements of value of the land, before 
and after the fire, set forth in the proofs of loss, which were written 
by the defendant’s agent and adjuster ; and that said proofs do not 
directly state the value of the house, but say, “deponent has no value 
of the said house or what it would take to build a new one.” A con- 
siderable part of the proofs could not be read by the plaintiff, nor 
the justice before whom he was sworn. Erasures and interlineations 
were noted at the foot without stating what they were. Instructions 
to the jury in every case should be with some reference to the state 
of the evidence before them. We are not convinced of any error, 
having reference to the evidence, which requires this cause to be sent 
back for another trial. 

Judgment affirmed. 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, La Crosse County. 


SWARTHOUT erat. 
vs. 


CHICAGO & N. W. R. R. CO.* 


An Insurance Company compelled to pay a loss is entitled to be subrogated to 
the rights of the insured against the party causing the loss, and may prose- 
cute such claim after payment without any formal assignment from the 
insured in his name, and the insured may not defeat such right by any 
release or discharge of the party doing the damage. 


Where two or more companies are concerned it is proper that the matter should 
be litigated in one action to avoid a multiplicity of suits, and a joinder of 
the parties for this purpose will be sustained. 


Cameron, Losey & Bunny, for Respondents. 
W. F. Visas and T. J. Lams, for Appellant. 


Cots, J. 

This action is brought by the plaintiffs to recover of the defendant 
company the damages caused by the burning of the plaintiff Swarth- 
out’s property through the negligence of the defendant. The proper- 
ty destroyed is alleged to have been of the value of $6,727. The 
plaintiff insurance companies were insurers of the property to the ex- 
tent of $1,000 each. After the fire the insurance companies paid 
Swarthout the amount of their respective policies, and at the same 
time Swarthout made and delivered to each an instrument in writing 
assigning and setting over to each insurance company his claim 
against the railroad company to the extent of $1,000, and subrogating 
each insurance company to his rights for that amount. Judgment is 
demanded for the value of the property destroyed. 


* Opinion filed June, 1880. 
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The defendant demurred to the complaint on the ground that it 
appeared from the face thereof—first, that there is a defect of parties 
plaintiff herein in this, that on the facts alleged the plaintiffs do not 
have any joint claim or cause of action against the defendant ; if any 
claim or cause of action is set forth in said complaint as to any or all 
of said plaintiffs, such claim or cause of action as to each plaintiff is 
separate and direct from the claim or cause of action of each of the 
other plaintiffs, and to each such several causes of action all the other 
plaintiffs aforesaid than the one to which the same respectively be- 
longs are unnecessary and superfluous, and are improperly joined as 
plaintiffs herein ; second, that several causes of action have been im- 
properly united ; third, that the complaint does not state facts sufli- 
cient to constitute’a cause of action. The demurrer to the complaint 
was overruled, and the correctness of that ruling is the matter to be 
decided upon this appeal. 

The learned counsel for the defendant, in support of the demurrer, 
candidly admitted the law to be well established that an insurance 
company which has been compelled to pay, or has paid, a loss cover- 
ed by its policy, has, after such payment, a right of action against the 
person who wrongfully caused the fire and loss to the amount such 
insurance company paid, even without any formal assignment by the 
assured of his claim against the party primarily liable. An examina- 
tion of the authorities will show that this admission was not impro- 
vidently made. And the courts have likewise been very firm in sup- 
porting the right of the insurance company to bring an action in the 
name of the assured, and will not allow the latter to defeat such ac- 
tion even by a release or discharge of the person by whose act the 
damage was occasioned. Hart et al. vs. Western R. Co., 13 Mete., 99; 
Monmouth County Fire Ins. Co. vs. Hutchinson et al., 21 N. J. Eq., 
107 ; Conn. Fire Ins. Co. vs. Railway Co., 73 N. Y., 399. These au- 
thorities distinctly affirm this position on the ground that the assured, 
by accepting payment of the insurer, subrogates the latter to his 
rights, giving such insurer full authority to sue the party causing the 
loss in his name. 

But it is insisted that the facts stated show that the plaintiffs have 
no right to join in bringing the suit, and that there is an improper 
joinder of causes of action. It is said if the defendant is liable at all 
it is separately and distinctly liable to each insurance company to the 
amount paid on its policy. But it seems to us it would be an intol- 
erable rule to allow each insurance company to bring a separate suit. 
The railroad company might well say, were this attempted, the claim 
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is indivisible ; there is but one wrongful act complained of, one loss 
and one liability. It might well insist that the whole matter should 
be litigated in one action. And what objection there can be to allow- 
ing the owner to unite with the insurance companies in bringing one 
action to determine the liability of the defendant we fail to perceive. 
Under the old practice the action would probably have been brought 
in the name of the assured for the benefit of all concerned, but the 
Code requires the action to be brought in the name of the real party 
in interest. Now it appears Swarthout has made an assignment in 
writing to each insurance company of a part of his claim against the 
railroad company for the alleged wrongful destruction of his 
property. 

It is obvious if one of the insurance companies may bring a sepa- 
rate suit for the amount of its claim, each may, and as the aggregate 
amount of the policies falls short of the actual loss Swarthout may 
sue for the balance. As we have said, a rule of law which would al- 
low this to be done would operate most oppressively upon the rail- 
road company. For asingle wrongful act, which gave rise to but 
one liability, it might be harassed with a dozen different actions 
The contract of insurance is treated as an indemnity, and the insurer 
as a surety who is entitled to all the remedies and securities of the 
assured, and to stand in his place. And we certainly cannot see that 
any principle of law will be violated in allowing the different insur- 
ance companies to unite with the owner of the property in an action 
to enforce the liability of the railroad company in this case. 

The case of School District vs. Edwards et al., 46 Wis., 150, pre- 
sented an analogous question. There, two or more school districts 
brought an action to recover moneys in the hands of the defendants 
belonging to such districts. Mr. Justice Lyon, in the opinion, says : 
“The fact the several school districts are entitled to the money in un- 
ascertained and probably in unequal proportions, is no impediment 
to this action. That is a matter between the districts with which the 
appellants have no concern. It is sufficient for the purpose of main- 
taining the action that they are jointly entitled to the money claim- 
ed.” Page 158. Now, it is apparent that there was the same reason 
for saying, in the case just cited, that the defendants were liable, in 
separate actions, to each school district, as there is for taking the ob- 
jection that the defendant company is not jointly liable to the plain- 
tiffs in this case ; and to hold that these plaintiffs cannot, upon the 
facts stated, unite in one action to enforce what is really but one 
liability or cause of action, but that each must bring a separate suit, 
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would open the door to a litigation which would be most oppressive 
to the defendant, and which would produce much mischief. For these 
reasons we think the first ground of demurrer not well taken. Our 


views upon the first point, of course, dispose of the other grounds of 
demurrer. 


The order of the circuit court, overruling the demurrer, is affirmed. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


January Term, 1880, 


PORTSMOUTH INS. Co. 
vs. 


REYNOLDS’ ADM’X., erc.* 


Four days after the provisional passage of the ordinance of secession by the con- 
vention of Virginia, and prior to its ratification by the people, or to any act of 
open hostility, or to the President’s proclamation of blockade, the United 
States’ forces tired the navy yard at Gosport, which fire by continuous spread 
destroyed the property of insured, 

Held, that the proximate cause of loss was the act of the U. S. forces. 


Held, that the fire did not take place ‘‘ by means of any invasion, insurrection, 
riot, or civil commotion, or of any military or usurped powers,” within the 
meaning of the policy. 

Held, that where the policy in general terms agrees to make good all loss, from 
whatever source, but afterwards specially excepts losses from such cause, 
the burden of proof is on the insurer to show that the cause was within the 
exception. 


Held, that a distinct refusal to pay on the ground that the company was not 

liable, was a waiver of the policy stipulation concerning notice and proofs of 
loss. 

The policy insured R, his executors, administrators, and assigns, and provided 
that it might be continued for such further term as might be agreed on. 
After the death of B intestate, it was continued by his widow who was ad- 
ministratrix, while the property descended to the son, with dower to the 
widow. 

Held, that there being a question whether the money would belong to the 
widow, as executrix, or follow the property, it is doubtful if an action at 


* Decision rendered Jan. 8, 1880. 
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law could be maintained by her as executrix, and suit was properly brought 
in equity. * 

Held, that interest during the war was properly allowed. 

Decree affirmed. 


Mr. Goopmay, for Appellant. 
Reynotps, Hotiopay & Gayuez, for Appellees, 


Burks, J. 

In each of the policies, for the enforcement of which the bill in this 
case was filed, the Portsmouth Insurance Company, in express terms, 
promised and agreed, for the consideration of the premium paid, to 
make good unto the assured, his executors, administrators, and as- 
signs, all loss or damage, not exceeding in amount the sum insured, 
as should happen by fire to the buildings specified, for the term of 
one year, with the stipulation that the insurance (the risk not being 
changed) might be continued for such further term as should be 
agreed on; provided, the premium therefore be paid and endorsed 
on the policy, or receipt given for the same. This general undertak- 
ing was limited and qualified by a subsequent clause, common to the 
two policies : “ Provided always, and it is hereby declared, that this 
corporation shall not be liable to make good any loss or damage by 
fire which may happen or take place by means of any invasion, insur- 
rection, riot, or civil commotion, or of any military or usurped 
power.” 

The defense, upon the merits tothe claim of the amounts insured, 
on account of the admitted total loss of the buildings by fire, is based 
on this clause in the policies, the contention being, that the loss hap- 
pened or took place by meuns of some or more of the perils except- 
ed therein. 

The general undertaking extends to all loss by fire from whatever 
cause, unless occasioned by the fraud or design of the insured. As 
was said by Judge Bronson in City Fire Ins. Co. vs. Corlies, 21 Wen., 
367, the company agrees to make good unto the assured all such loss 
or damage to the property as shall happen by fire. 

Thus far, there is no limit or qualification of the undertaking. It 
the loss happen by fire, unless there was fraud on the part of the as- 
sured, it matters not how the flame was kindled, whether it be the 
result of accident or design, whether the torch be applied by the 
honest magistrate or the wicked incendiary, whether the purpose was 
to save a city, as at New York, or a country, as at Moscow, the loss 
is equally within the terms of the contract. That the insurers intend- 
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ed the general engagement should extend to every possible loss by 
fire, is evident from the fact that they afterwards proceed to specify 
particular losses by fire for which they will not be answerable. See 
also Ins. Co. of Alexandria vs. Lawrence, 10 Peters, pp. 517-518. 

The loss by fire being admitted, the burden of proof is on the in- 
surer claiming exemption from liability, to show that it falls within 
the exceptions, 6 Rob. Prac., 73, citing Pelly vs. Roy. Exch. Asso. Co., 
1 Burr., 347. 

The first enquiry is : What caused the fire that caused the loss? 
In other words : What was the proximate cause of the loss ? 

For the maxim is, in jure, mon remota causa, sed proxima spectatur. 
It was infinite, says Lord Bacon, for the law to consider the causes of 
causes, and their impulsions one of another ; therefore, it contenteth 
itself with the immediate cause, and judgeth of acts by that, without 
looking to any further degree. Broom’s Leg. Max. 217. 

The agreed facts will enable us, we think, to answer the inquiry 
without difficulty. 

On the 17th day of April, 1861, the convention of Virginia, then in 
session at Richmond, passed what is known as the “ ordinance of se- 
cession.” On and during the 20th of that month, the greatest ex- 
citement prevailed among the people at Portsmouth. 

The military companies in the city, five or six in number, forming 
a part of the Third Virginia Regiment of infantry, were during the 
day called out by the Governor of the State, and during the night of 
that day, were stationed and picketed in small squads at various 
points around and near the navy yard. The entire community was 
excited, and on every hand arrangements of a warlike nature were 
being made for the sectional strife, which then, it was apparent, was 
imminent. 

On the day and night of the 20th of April, obstructions were being 
placed in the Elizabeth river leading to the harbor, for the purpose 
thereby of preventing the ingress of vessels, and the departure of the 
United States war vessels then in the harbor. 

About mid-day of the 20th of April, the gates of the Gosport Navy 
Yard were closed to all outsiders, and heavily guarded by United 
States marines. During the day the marines, sailors, and attaches of 
the United States navy, on the vessels moored at the wharves 
within the yard, could be seen destroying small arms and throwing 
them overboard into the river. 

On the evening of that day, about dark, the United States steamer 
‘Pawnee ” came steaming into the port from the city of Washington 
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with a large number of United States marines, sailors, and soldiers 
on board. She came in with banners flying, and a band of music 
playing the national airs, her guns loaded and run out of their ports. 
She proceeded to the navy yard and immediately disembarked the 
marines, sailors, soldiers, and their officers on board, and thereupon 
soon began a general commotion in the navy yard, caused by the re- 
moving of valuable materials therefrom, and the destruction of can- 
non and other articles which could not be removed from the navy 
yard. This commotion, removal, and destruction, continued during 
the entire night and until shortly before daylight of the 21st, when 
' all the marines, sailors, soldiers, officers, and every person within the 
yard, except one or two who made their escape therefrom during the 
night, were taken aboard the “ Pawnee ” and the sail frigates “Con- 
stitution ” and “ Cumberland.” The “Pawnee,” with the latter two 
vessels in tow, then departed, and proceeded unmolested to Fortress 
Monroe, or further. 

Simultaneously with the departure of these vessels, the ship-house 
and other buildings in the navy yard, and also all the other vessels 
left at the wharves of the yard, and anchored in the stream, were fired 
by the United States forces, and all were consumed with great ra- 
pidity. Soon the fire was communicated from the ship-house to the 
main entrance government building, and from the latter to the in- 
sured buildings, which were wooden buildings covered with shingles. 

The distance from the ship-house to the main entrance building 
was about 170 feet, the space between the two being open 
and. unoccupied, and the distance between the main entrance build- 
tng and the insured buildings was about 60 feet. The fire was con- 
tinuous, and all of these buildings were on fire at one and the same 
time, and were rapidly consumed. 

It is one of the facts agreed, that the ship-house, the building in 
which the fire commenced, was “set on fire by forces of the United 
States, and by authority of the officers in charge of said forces, them- 
selves acting under authority of the government of the United 
States.” 

From this statement of facts agreed, it would seem too plain to ad- 
mit of dispute, that the cause, denominated in the law causa proxima 
the direct, efficient, controlling, productive cause of the loss of the 
insured buildings, was the act of the government of the United States 
in setting fire by its authorized agents to the ship-house. The fire 
originated by that act, it is agreed, was “ continuous.” The force set 
in motion by the hand that first applied the torch was uninterruptedly 
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and unceasingly operative until all the buildings were destroyed, and 
the cause of the loss of all was the same, not less of the loss of the 
one last burnt than of the one first fired. 

Although the application of the maxim referred to is often difficult 
and embarrassing, yet in determining in each particular case whether 
the alleged cause of a catasrophe is proximate or too remote in a 
legal view, it is said that one of the most valuable cri/eria furnished 
by the authorities is to ascertain whether any new cause has inter- 
vened between the fact accomplished and the alleged cause. If a new 
force or power has intervened of itself sufficient to stand as the cause 
of the misfortune, the other must be considered as too remote. Ins. 
Co. vs. Tweed, 7 Wall, 44-52. To the same effect are Milwaukee, 
etc. Railway Co. vs. Kellogg, 94 U. S. R. (4 Otto), 469 ; Ins. Co. vs. 
Transportation Co., 12 Wall. 199 ; Ins. Co. vs. Seever, 19 Wall., 542. 

Certainly, in this case, there was no new independent cause inter- 
vening between the alleged cause (the setting fire to the ship-house) 
and the accomplished fact (the destruction of the Reynold’s build- 
ings), sufficient of itself to stand as the cause of the misfortune which 
occurred. 

In this connection, it is convenient to notice a view of the case pre- 
sented, but not much relied on by the learned counsel for the appel- 
lant, to wit, that the navy yard was fired by the lawful orders of the 
United States Government forces in consequence of a threatened 
attack of the rebel forces of Virginia, and that this threatened attack 
of the usurping military force or power of Virginia was the predomi- 
nating and operative cause of the fire. And in support of this view, 
we are referred to the decision of the Supreme Court of the United 
States in Ins. Co. vs. Boon, 95 U. S. R. (5 Otto), 117. 

The case, briefly stated, was this: The suit was brought to recover 
the amount insured against loss by fire on a stock of goods of the 
plaintifi’s in their storehouse at Glasgow, in the state of Missouri. 

The insurance was effected in 1864, while war was flagrant between 
the United States and Confederate States, and the goods were de- 
stroyed by fire on the 15th day of October, 1864, under the following 
circumstances : Glasgow was a military post and a place of deposit 
for military stores of the United States, which were in the City Hall. 
The city was occupied, guarded, and defended by a military force of 
the United States under the command of Colonel Harding. 

At an early hour of the morning of the 15th of October, 1864, an 
armed Confederate force, under military organization, surrounded 
and attacked the city, and threw shot and shell into it, penetrating 
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some buildings, and one thereof penetrating the store of the plain- 
tiffs, but without setting fire thereto or causing any fire therein, and 
some of the shell killed soldiers and citizens. The city was defended 
by Colonel Harding and the military forces under his command, and 
a battle between the United States troops and the Confederate forces 
continued for many hours. The citizens fled to places of security, 
and no civil government prevailed in the city. 

During the battle, and when the United States troops had been 
driven from their exterior lines of defence, it became apparent to 
Colonel Harding that the city could not be successfully defended, and 
he thereupon, in order to prevent the military stores from falling into 
the possession of the Confederate forces, ordered one of the officers 
under his command to destroy them. 

In obedience to this order to destroy the said donee and having 
no other means of doing so, the officer set fire to the City Hall, and 
thereby the building with its contents was consumed. 

Without other interference, agency, or instrumentality, the fire 
spread along the line of the street from the City Hall to the building 
adjacent thereto, and from building to building, through two other 
intermediate buildings to the store of the plaintiffs, and destroyed 
the same, together with its contents, including the goods insured by 
the defendant’s policy. 

During this time, and until after the fire had consumed the goods, 
the battle continued, and no surrender had taken place, nor had the 
Confederate forces, nor any part thereof, obtained the possession of 
or entered the city. Upon these facts and circumstances the Supreme ° 
Court was of opinion and decided, that what it was pleased to style 
the “rebel invasion, or the usurping military force or power,” was 
the predominating and operative cause of the fire that destroyed the 
goods insured, overruling the decision of the Circuit Court for the 
district of Connecticut, which held the action of the United States 
military authorities a sufficient cause intervening between the attack 
of the Confederate forces and the destruction of the plaintiff's prop- 
erty, and therefore the responsible cause. : 

If this decision of the Supreme Court be sound law rightly applied 
to the facts upon the assumption that the attack on the City of Glas- 
gow was a “rebel invasion, or proceeded from an usurping military 
force or power,” a conclusion, the correctness of which admits of grave 
doubt, yet it furnishes no precedent to guide in the determination of 
the case before us. 

There was no attack upon Gosport navy yard, no battle, nor indeed 
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had the war in Virginia commenced at the time the buildings were 
destroyed. . 

There was no such exigency, no such urgent military necessity for 
the burning as existed at Glasgow. The United States Government 
may have been, and doubtless was, apprehensive of danger to the 
navy yard and the navy stores there, and this apprehension may have 
been the occasion or motive for destroying the buildings and stores, 
but the alleged threatened attack by the military forces of the State 
was not the cause, in a legal sense, of the destruction, or if it was, it 
was the remote not the proximate cause. There was an independent 
intervening cause, sufficient of itself to account for the loss, afd that 
cause was the act of the Government of the United States in setting 
fire to the Government buildings. 

The decision of the Supreme Court of Pennsylvania in Harris vs. 
York Mut. Ins. Co., 50 Penn., 341, seems not to accord with that of 
the Supreme Court of the United States in Ins. Co. vs. Boon, supra, 
‘in the application of the rule of law as to proximate and remote 
causes. In that case, the policy excepted “loss by fire occasioned by 
mobs or riots.” The Confederate forces had invaded Pennsylvania, 
and in order to impede their advance, the Federal troops, by author- 
ity of the military officer commanding that department, burned a 
bridge, the fire from which communicated with and destroyed the in- 
sured building. It was held that the fire was occasioned approxi- 
mately by lawful orders of the military authorities of the United 
States, and remotely by an invading army, which was much more 
than either a mob or a riot in the ordinary acceptation of those terms, 

Our conclusion therefore is, that the proximate cause of the loss of 
thd Reynolds’ building was the act of the Government of the United 
States, through ‘its officers and soldiers setting fire by its authority 
to the buildings at the navy yard. The next inquiry is: Does this 
loss fall within the excepting clause of the policies? Was it a loss by 
fire which happened or took place “ by means of invasion, insurrec- 
tion, riot, or civil commotion, or of any military or usurped power ?” 

The terms “insurrection, riot, or civil commotion,” may be laid out 
of view, as they.can have no application to the Government of the 
United States, whose act has been shown to be the responsible cause 
of the fire. Their meaning, when found in excepting clauses of poli- 
cies of ‘insurance, is defined or explained in some adjudged cases. 
Langsdale vs. Mason (a nisi prius case before Lord Mansfield), 1 
Bennett’s Fire Ins. Cas.; 16 Spruil vs. North Car. Mut. Life Ins. Co., 
1 Jones, 126. See also May on Insurance, 490-491. 
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Lord Mansfield, in Langsdale vs. Mason, states that the words 
“civil commotion” were introduced in policies as early as 1727, 
“ words,” said he, “as general and untechnical as can possibly be used.” 

His idea of a “civil commotion” is thus expressed: “I think a 
‘civil commotion ’ is this: an insurrection of the people for general 
purposes, though it may not amount to a rebellion where there is an 
usurped power.” 

In Spruil vs. N. Car. Mut. Life Ins. Co., the court, after defining a 
riot, describe a commotion, according to Worcester, as being a tumult, 
as being promiscuous commotion in a multitude, an irregular violence 
a wild commotion. 

The terms being very general, do not, perhaps, admit of any exact 
definition. So it is, whatever ideas they are intended to convey, it 
would seem too clear for controversy, they are descriptive of no act, 
fact, or state of things, which on the evidence in the record could 
stand as the proximate cause of the fire in this case, nor was the 
learned counsel of the appellant understood as contending to the con- 
trary in the elaborate argument addressed to this court. . 

Passing by these terms without further remark, our inquiry is con- 
fined to the words “invasion -* * * or military or usurped power.” 
What was intended by them, as used? They were first introduced 
into policies more than a century and a half ago. The word “ inva- 
sion” seems at first to have been followed immediately by the words 
“by foreign enemies.” These last words, at some subsequent period, 
appear to have been dropped. There is no ambiguity in the word 
“invasion,” but in Langsdale vs. Mason and others, supra, decided in 
1780, Lord Mansfield said the words “military or usurped power” 
were ambiguous, but they had already been the subject of a judicial 
determination. He had reference to the judgment of the common 
pleas in Drinkwater vs. Corporation of the London Assurance, ren- 
dered in 1767. See 1 Bennett’s Fire Ins. Cas.,12. In that case the 
proviso in the policy was “ that the corporation shall not be liable in 
case the same (the building insured) shall be burnt by any invasion 
by foreign enemies, or any military or usurped power whatsoever. 

Mr. Justice Bathurst was of opinion that the words “ usurped pow- 
er” in the proviso, according to the true import thereof, and the 
meaning of the parties, could only mean an invasion of the kingdom 
by foreign enemies to give laws and usurp the government thereof, 
or, an internal armed force in rebellion assuming the power of govern- 
ment by making laws and punishing for not obeying these laws. 

Clive, Justice, was of opinion that the words “usurped power” in 
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the proviso must mean such an usurped power as amounts to high 
treason, which is settled by 25 Edw.,3. Wilmot, Chief-Justice, said: 
“ My idea of the words ‘ burnt by usurped power,’ from the context is, 
that they meant burnt or set on fire by occasion of an invasion from 
abroad, or of an internal rebellion, when armies are employed to sup- 

port it; when the laws are dormant and silent, and firing of towns 

is unavoidable.” 

Lord Mansfield, in the subsequent case of Langsdale vs. Mason and 

others, supra, said, “they (the words ‘military or usurped power’) 

must mean rebellion conducted by authority, as in the year 1845, 

when the rebels came to Derby ; and if they had ordered any part of 

the town or a single house to be set on fire, that would have been by 

‘ authority of a rebellion. That is the only distinction in the case ; it 
must be by rebellion got to such a head as to be under some author- 
ity. * * * Usurped power takes in rebellion acting under usurp- 
ed authority.” In City Fire Ins. Co. vs. Corlies, 21 Wend., 367, Judge 
Bronson defines the words “ usurped power ” in a policy as meaning 
“an usurpation of the powers of government.” 

These cases do not distinguish between “ military power” and 
“usurped power,” and Lord Mansfield plainly speaks of both as the 
same. His language is, “the words military or usurped power are 
ambiguous, but they have been the subject of a judicial determina- 
tion. They must mean rebellion conducted by authority, etc.” 

It was strenuously argued before the Supreme Court of the United 
States in Insurance Co. vs. Boon, supra, that these words “ military 
or usurped power” should be construed as meaning military and 
usurped power ; that they do not refer to military power of the gov- 
ernment lawfully exercised, but to usurped military power, either that 
exerted by an invading foreign enemy or by an internal armed force 
in rebellion, sufficient to supplant the laws of the land and displace 
the constituted authorities. In noticing this argument, the Court 
said: “There is, it must be admitted, considerable authority, and no 
less reason, in support of this interpretation, but they did not deem 
it necessary to the decision of the case before them to affirm posi- 
tively that such is the true meaning of the words in the connection 
in which they were used in the policy under the review.” 

' The reasoning of Judge Woodruff, who decided the case in the 
Court below, is, in our judgment, conclusive to show that the term 
“military” is employed in the proviso in a meaning synonymous with 
the “ usurped power,” intended to be described, or as qualifying or 
explaining what was meant by “usurped power.” After referring to 
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the cases already cited, he adverts to the significant fact that every 
other word used in the proviso to designate the means by which a 
fire may happen for which the company will not be liable, expresses 
clearly and unequivocally what is unlawful, employed in disregard or 
in subversion of the laws or the government, and this fact, among 
other considerations, furnishes a strong case for the application of the 
maxim noscilur a socus. 

He observed, “ We think it not too much to say, that most, if not 
all, intelligent readers of the proviso in question would at once de- 
clare that the word “military” therein was employed in.a sense kin- 
dred to the other terms, and that it described an organization military 
in its form, but unlawful and hostile to the government in its charac- 
ter and purpose.” The lucid and very able opinion of this learned 
Judge will be found in the supplement to 40 Connecticut Rep., 375, 
et seg. It would seem that the Portsmouth Insurance Company has 
virtually acquiesced in this construction of the word “military,” as 
since the war it has, and perhaps other Insurance Companies have 
also, added “ war ” to the excepted perils. 

With the understanding of the terms “ military or usurped power ” 
used in the proviso, as expounded in these authorities, the further 
inquiry is, “ Did the fire happen or take place by means of invasion 
by a foreign enemy? At the time the fire took place, was the gov- 
ernment of the United States foreign to the State of Virginia? And 
was the firing of the buildings at the Navy Yard an act of invasion on 
the part of the United States, within the meaning of the policies ?” 
If so, it must be because, by virtue of the ordinance of secession pass- 
ed by the Convention on the 17th day of April, 1861, Virginia on and 
after that day became a separate, independent and absolutely sov- 
ereign State, and, as such, entitled to the Navy Yard as a part of 
her territory ; and the further occupation of the same against her 
will, and the destruction of the buildings thereon by the United 
States, were hostile acts of a foreign enemy. And so it has been 
agreed before us. ; 

The assumption that the ordinance on its passage by the Conven- 
tion was designed to operate so instanti as a complete and final separ- 
ation of the States from the Union, is not supported by the facts of 
history. 

When the General Assembly, on the 14th day of January, 1861, 
passed the act providing for an election on the 4th of February, 1861, 
of delegates to the Convention, it provided, at the same time, after 
much debate, for the opening of a separate poll to take the sense of 
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the qualified voters as to whether any action of said Convention dis- 
solving the connection of the State with the Federal Union, or chang- 
ing the organic law of the State, should be submitted to the people 
for ratification or rejection (Acts of 1861, ch. 3, § 1); and at said 
election, a very large majority of the people voted, that such action, 
if taken, should be so submitted. The Convention thus constituted 
was, therefore, one of limited powers, at least as to the subject of 
changes in existing Federal relations and in the State constitution. 

No ordinance of secession passed by that body could be effectual 
and binding on the people of the State unless and until it was sub- 
mitted to and ratified by the people. The Convention itself recog- 
nized this fact, and accordingly the ordinance of the 17th of April’ 
provided that-it should take effect and be an act of that-day, when 
ratified by a majority of the votes of the people of the State cast .at 
a poll to be taken thereon, on the fourth Thursday of May following. 
It was submitted and ratified on that day. Until so ratified, however, 
it was not a completed Act. It was inchoate, and not consummate until 
that day. In the meantime, the Convention recognizing the condi- 
tional character of the ordinance on the 25th day of April, 1861, by a 
further ordinance of that date, ratified and confirmed articles entered 
into by its commissioners for a “temporary Union of Virginia and 
the Confederate States,” and by a still further ordinance of the same 
date, adopted and ratified the constitution of the provisional govern- 
ment of the Confederate States, ordained and established at Mont- 
gomery, Alabama, on the 8th day of February, 1861, but with a pro- 
viso, “ that this ordinance shall cease to have any legal operation or 
effect, if the people of this commonwealth, upon the vote directed to 
be taken on the ordinance of secession passed by this Convention on 
the 17th day of April, 1861, shall reject the same.” See Ordinances, 
Nos. 2-3, appended to Acts of 1861. It was not until the 19th June, 
1861, that the Convention formally ratified was called the permanent 
constitution of the Confederate States, and proclaimed it binding 
upon the people of the Commonwealth. Ordn. No. 56. 

In the light of these facts it cannot be said that the Government 
of the United States, on the 21st day of April, 1861, the fourth day 
after the passage of the conditional ordinance of secession by the 
Convention, was foreign in its relation to the State of Virginia, and 
that the occupation of Gosport Navy Yard, and the destruction of the 
government buildings therein, were hostile acts of a foreign invader. 
Giving all the effect to the ordinance designed by its authors, the 
State had not then ceased to be a member of the Union. 
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The United States were in possession of the Navy Yard and of the 
buildings they had erected, under a title acquired in the year 1800 
(1 R. Code, ch. 10), by purchase from the State under an act of the 
General Assembly, and the destruction of the buildings to prevent 
their-falling into other hands could not be justly construed as an act 
of hostility to the State. The subsequent ratification of the ordinance 
by the people could not have the effect, by relation to the day of its 
passage, to change the actual status of the two governments on that 
day, so as to make acts tortious which otherwise would not be so, and 
defeat the just rights of private citizens. 

There was no war existing at that time between the United States 
and the State of Virginia. What was said in Roberts’ Adm’r. vs. 
Cocke and others, 28 Gratt., 207, 219, must be taken in reference to 
the subject matter, the periods fixed by the Legislature for abate- 
ment of interest. It was not necessary to decide in that case, nor 
was it intended to decide, when the war actually commenced. The 
Supreme Court of the United States has found it necessary in several 
cases before it to fix the periods of the commencement and termina- 
tion of the war. For the former (the commencement of the war), as 
to the several States, the dates of the President’s proclamations of 
intended blockade have been assumed as the proper dates. The 
proclamation as to Virginia was on the 27th day of April, 1861. The 
Protector, 12 Wall., 700 ; Adger vs. Alston, 15 Wall., 555 ; Brown vs; 
Hiatts, Id., 177. 

It follows from what has been said, that, in our opinion, the loss of 
the insured buildings by the fire which took place on the 21st of 
April, 1861, was covered by the general undertaking of the insurers, 
and was not within the operation of the excepting clause of the 
policies. 

Several assignments of error of minor importance, which, with due 
regard to regularity, should have been considered in the first part of 
this opinion, remain to be disposed of. 

1. The ninth condition of the policies requires persons sustaining 
loss or damage by fire to forthwith give notice thereof to the Com- 
pany, and as soon after as possible to furnish what is usually denomi- 
nated “preliminary proofs” of the loss. This condition was never 
complied with, and the appellant contends, that the bill, for that 
reason, should have been dismissed. Compliance is a condition pre- 
cedent to the right of recovery, unless it has been waived by the in- 
surer. The appellees rely on such waiver. It ‘is an old maxim of 
the law, quilibet potest renunciare juri pro se introducto—any one may 
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at his pleasure, renounce the benefit of a stipulation or other right 
introduced entirely in his own favor. Broom’s Leg. Max., 699. 

The principle is of most frequent application in cases of policies of 
insurance, which usually abound in conditions and stipulations intro- 
duced by the insurer exclusively for his own benefit. Waiver may 
be express or implied. It may be shown by acts or conduct as well 
as by words. 

A distinct denial by the insurer of liability, on the ground that 
there is no liability, is a waiver of the condition requiring proof of 
loss. It is equivalent to a declaration of the insurer that he will 
not pay, though the proof be furnished, and to require the presenta- 
tion of proof in such a case, when it can be of no importance to 
either party, and the conduct of the party in favor of whom the stip- 
ulation is made has rendered it practically superfluous, is but an idle 
formality, the observance of which the law will not sustain. May on 
Insurance, 573, and authorities there cited ; Flanders on Fire Insur- 
ance, 541, 542 ; West Rockingham Mut. F. Ins. Co., vs. Sheets & Co., 
26 Gratt., 854. 

We think the waiver is established in this case. It sufficiently ap- 
pears by the answer to the bill. For the answer, while in terms it 
denies the waiver, admits facts which substantially show it. The 
language is, “ This defendant admits that verbal application for the 
payment for the losses claimed by the plaintiff was made ; but this 
defendant never, by any act or word, admitted the justice of the 
plaintiff's claim, but at all times denied it, and at all times refused 
payment, on the ground that the Company was not responsible for 
losses occasioned by the burning of the said houses, inasmuch as the 
said fire happened and took place by means of invasion, insurrection, 
riot, civil commotion, military and usurped power.” 

The object of requiring notice and proofs of loss is to enable the in- 
surer to investigate the claim before he shall be compelled to pay it, 
but if at the time the loss occurs, he has, as in the present case, per- 
sonal knowledge of it, the cause, occasion, and extent of it, and the 
attending facts and circumstances, and from this knowledge has de- 
termined not to pay the amount insured, or any part thereof, and on 
application denies all liability and refuses payment, it would, indeed, 
seem to be a futile thing, under such circumstances, for the insurer 
to give formal notice or furnish preliminary proofs. 

2. The appellant also assigns as error the refusal of the Court.to 
dismiss the bill of the complainants on demurrer based upon the 
ground that they had a plain and adequate remedy at law. 
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The policies insured Joseph P. Reynolds, his executors, adminis- 
trators, and assigns, for the term of one year from date, with the 
stipulation, which has been before referred to, that the insurance 
might be continued for such further term as should be agreed on, . 
provided the premium therefor be paid and endorsed on the policy, 
or receipt given for the same. 

Under this stipulation, the insurance was continued from year to 
year, during the life of Reynolds, by the regular payment of annual 
premiums, and taking receipts for the same. By the death of 
Reynolds intestate, and while the policies were in force for the cur- 
rent term of one year, the property which was the subject of insur- 
ance descended to Robert E. Reynolds, a minor, the surviving child 
and only heir-at-law of the intestate, subject to the dower therein of 
the intestate’s wife, who also survived him. 

After the death of Joseph P. Reynolds, the insurance was contin- 
ued, under the stipulation aforesaid, from year to vear, by the pay- 
ment of annual premiums by his widow, who was the administratrix, 
of his estate, and the policies thus kept in force were binding engage- 
ments at the time of the loss. Under these circumstances, it is doubt- 
ful whether any action at law could be maintained on the policies by 
the widow in her character of administratrix, or alone in her individ- 
ual right, there being a question whether the insurance money, when 
recovered, would be assets in her hands as administratrix, liable to 
the intestate’s debts, and distributable as personal estate, or whether 
the money does not stand in the place of the buildings and become 
divisible between the heir and herself in the proportion of their re- 
spective interests in said buildings, in which event a court of. equity 
only could adequately provide for the investment of her portion so as 
to secure the principal to the heir at her death. 

At all events, if there was any remedy at law, it was not plain, and 
the case was a proper one for equitable cognizance. 

This case is distinguishable from Ga. Home Ins. Co. vs. Kinnier’s 
Adm’x., 28 Gratt., 88. There the loss occurred after the death of 
the plaintiff's intestate, but during the term of the insurance con- 
tracted for by him in his lifetime, and there had, therefore, been no 
renewal of the polizy after his death. 

But the question decided on the demurrer turned upon the con- 
struction of the words “legal representatives” in the policy, the con- 
tention of the defendant being that they meant heirs, and that the 
undertaking was to insure the heirs. The decision was, that the 
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words were of the same import. with the words. executors, adminis- 
trators, personal representatives. 

3. The Circuit Court gave a decree (the same appealed from) in 
’ behalf of the complainant for the aggregate amount of the sums in- 
sured, with interest from the 21st of June, 1861, until paid, and for 
costs. The appellant assigns as error the allowance of interest dur- 
ing the war. 

The decision in Roberts’ Adm’r. vs. Cocke and others, and Murphy 
vs. Gaskin’s Adm’r., 28 Grattan, 207, is‘a complete answer to this as- 
signment. 

Upon the whole case, we are of opinion, that there is no error in 
the decree of the Circuit Court, and that it should be affirmed. 

Anderson and Staples, J. J., concurred in the opinion of Burks, J. 

Moncure, P., and Christian, J., dissented. 

Decree affirmed. 


SUPREME COURT OF KANSAS. 


STATE OF KANSAS 


US. 


BANKERS’ AND MERCHANTS’ MUTUAL BENEFT1) 
ASSOCIATION. 


Section 78 of the Kansas insurance law of 1871, provides that the provisions of 
the act shall not apply to life companies organized on the co-operative 
plan. A subsequent enactment, which according to its title was an 
amendment of five other sections only, contained in its body an amend- 
ment of section 78, exempting certain other classes of corporations from 
the operation of the law of 1871. 

Held, that under the constitution of Kansas, an act cannot be extended to a 
subject not included in the title, and the amendment to section 78 was 
void, 

Held, that a corporation having no stock nor accumulation of assets, out of 
which to pay losses, and holding no reserve, but simply collecting assessments 
from its members in case of loss, and paying the amount to a beneficiary, is 
a life insurance company organized on the co-operative plan. 
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Held, that a guarantee fund which is a guarantee not of the payment of losses, 
but of assessments, and which is forfeited to the company in case of the 
failure of the member to pay his assessment, is not in contlict with the co- 
operative plan. 


Brewer, J. 

This was an action of quo warranto, brought by the attorney-gen- 
eral, challenging the right of defendant to transact business. The 
claim is that defendant is carrying on the business of life insurance 
without authority therefor, and in conflict with the provisions of the 
law of 1871, creating the insurance department, and its several amend- 
ments. 

The first question arises upon these facts: Sec. 78, of the law of 
1871 (Laws 1871, p. 248,) reads: “The provisions of this act shall 
not apply to life insurance companies organized on the co-operative 
plan.” Sec. 6, of chap. 112, (Laws 1875, p. 172,) purports to amend 
this, and reads: “Section 78 is hereby amended so as to read as 
follows : Section 78. The provisions of this act shall not be con- 
strued so as to prevent any Masonic, Odd Fellow, religious or benev- 
olent society of this State from issuing indemnity to any one against 
loss by death of any of its members.” The constitutionality of this 
latter section is denied, and the claim is that original section 78, be- 
ing still in force by its terms, excludes defendant from the operation 
of the insurance law. The ground of attack upon the amending 
section is a conflict with the first clause of sec. 16, of art. 2, of the 
constitution which provides that “no bill shall contain more than 
one subject, which shall be clearly expressed in its title.” Chap. 112 
of the laws of 1875, is entitled “an act to amend sections two, four, 
seventeen, forty-one and fifty-nine, of an act entitled,” etc., giving 
the title of the act of 1871. Nothing is said in the title about section © 
78 ; no intimation [is given] of any intent to amend that, and its sub- 
ject matter is entirely distinct from that of the five sections which are 
named in the title; that is, while the title names five, the act touches six 
sections. A certain subject is clearly expressed in the title, i e., 
the amendment of five specific sections. So far as the act follows 
the title it is without question, but it goes beyond, and after doing 
all that its title intimates it will do, it reaches out for something en- 
tirely separate and independent. Surely, if the title is to be an ex- 
pression or suggestion of what the act contains, this title fails. And 
the title, it will be noticed, is not general and comprehensive, but 
particular and limited. Instead of being to amend the insurance 
law, under which general title an amendment of any section would 
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be in order, it selects and names five sections which it proposes to 
amend. Could any title be more plainly limited than that? Would 
it by the remotest possibility suggest enquiry as to anything beyond 
those sections? It is true that the title is a matter of legislative se- 
lection, and that it could in this case have chosen one broad enough 
to include the challenged section, but it did not, and the courts have 
no more power to enlarge the title than to amend the law. As was 
said by the Supreme Court of Missouri, in the case of the City of St. 
Louis vs. Tiebel, 42 Mo., 592: “Ifthe Legislature has seen proper 
to make the title restrictive, the court has no authority by mere 
construction to enlarge it or make it more comprehensive.” Men- 
whertin vs. Price, 11 Ind, 199. The constitution has said that 
the title must be an index to the law, and the courts may not sane- 
tion as valid enactment any part of a statute to which the finger of 
the title does not point. If we should attempt to enlarge the title, 
we should defeat the very purpose of the constitutional prohibition, 
which was to make the title to a bill, notice of all contemplated legis- 
lation. It is said by Cooley in his work on Constitutional limitations, 
p- 149: “As the Legislature may make the title to an act as re- 
strictive as they please, it is obvious that they may sometimes so 
frame it as to preclude many matters being included in the act 
which might, with entire propriety, have been embraced in one en- 
actment with the matters indicated by the title, but which must now 
be excluded, because the title has been made unnecessarily restric- 
tive. The courts cannot enlarge the scope of the title; they are 
vested with no dispensing power ; the constitution has made the ti- 
tle the conclusive index to the legislative intent as to what shall have 
operation ; it is no answer to say that the title might have been 
more comprehensive if the Legislature have not seen fit to make it 
-so.” Our own State furnishes illustrations of titles broad and com- 
prehensive, as well as of those limited and restrictive, some of which 
have come before this court for consideration. In Bowman vs. 
Cockrill, 6 Kas., 311, the title was broad “to provide for the assess- 
ment and collection of taxes,” and a statute of limitations included 
in the act was sustained, because designed to aid in the collection of 
taxes. So in Prescott vs. Beebe, 17 Kas., 320, the title was “to pro- 
vide for the sale of school lands,” and a section declaring the lands 
taxable after the contract of purchase, was sustained as showing one 
of the terms of the sale. On the other hand, in Sedgwick Co. vs. 
Bailey, 13 Kas., 600, the limitation in the title was to “ defining the 
boundaries of counties,” and in the act, provisions for apportionment 
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of indebtedness and collection of taxes were held outside the scope 
of the statute. So in Swayze vs. Britton, 17 Kas., 625, under a title 
“eoncerning notaries public,” a majority of this court held that a 
section changing the manner of serving notices of protest was invalid. 
See also division of Howard Co., 15 Kas., 195 ; Davis vs. Turner, 21 
Kas., 131 ; in re Holcomb, 21 Kas., 628 ; State vs. Ewing, 22 Kas., 
708. ‘We hold, therefore, that where the title specifically names five 
sections which it proposes to amend, an attempted amendment in the 
body of the law of a sixth section entirely independent in its subject 
matter is outside the scope of the statute, and must fail. Original 
section 78, of the law of 1871, having never been amended, is still 
in force, and the law of the State. 

We pass, therefore, to the second question, and that is whether 
this is a “life insurance company organized on the co-operative plan? ” 
There is little difficulty in answering this question. The defendant 
corporation has no stock ; it proposes no accumulation of assets out 
of which to pay losses ; it holds no reserve ; it simply collects an 
assessment from its members on occasion of a death, and pays the 
amount to the beneficiary. The purpose of the incorporation is 
stated in the second article of its charter: “The object or purpose 
of this association shall be the creation of a fund by making mutual 
pledges and giving valid obligations of its members to, and with 
each other for their own insurance from loss by death of its members; 
the preservation ,of the fund from mismanagement and loss, by the 
judicious investment of the same in registered bonds of the United 
States, and its equitable distribution among the families or desig- 
nated beneficiaries of deceased members.” The sixth article also pro- 
vides : “This association shall have no capital stock ; it shall insure 
no life except that of its own members ; it shall receive no premiums, 
nor make any dividend, and the private property of its members 
shall be exempt from corporate debts.” That which distinguishes 
this from most co-operative insurance companies is what is styled its 
guarantee fund. The corporation requires as a condition of mem- 
bership, and at the time of joining, a deposit “one dollar for each 
and every year of his age, counted at his nearest birthday, which de- 
posit shall form a -pledge or guarantee for the payment of assess- 
ments for death losses and annual dues.” Art. 1, sec. 4, of the Corp. 
constitution. But this fund is not a fund for the payment of losses, 
but a guarantee of the payment of assessments. Upon the death of 
a member this guarantee deposit is paid to his beneficiary, and this 
in addition to and independent of the proceeds of the assessment. 
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Art. 3, sec. 1. Upon a failure to pay his assessments the deposit is 
forfeited to the company, and the interest received upon the invest- 
ment of the deposit belongs to the company, and from these accu- 
mulations there may come a fund out of which the amount which 
would be due in case of a death can be paid without any assessment, 
and ‘provision is made for sucha contingency. Art. 2, secs. 3 and5; 
art. 3, sec. 2. . But this provision against a large accumulation of 
funds in no manner changes the character of the association. Its 
purpose and object is still the collection of assessments from living 
members to pay the beneficiary of a deceased member. It is, there- 
fore, an insurance company organized upon the co-operative plan, 
and exempt from the provisions of the law of 1871. 

This disposes of this case, for chap. 115 of the laws of 1879, pur- 
ports to be simply supplemental to and amendatory of the original 
insurance law of 1871, and its provisions obviously have no bearing 
upon co-operative insurance companies. With the wisdom of allow- 
ing such co-operative insurance companies, and the policy of the leg- 
islation of the State concerning them, this court has nothing to do. 
That is a matter for legislative determination. Jt may allow any or 
forbid all. It has allowed co-operative insurance companies of which 
the defendant is one, and until it orders otherwise, the defendant 
may continue its business. 

The demurrer will be sustained, and judgment ordered for de- 
fendant. 

VALENTINE, J., concurring. Horroy, C. J., not sitting. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


The true legal status of a co-operative insurance company and the ques- 
tion whether it is a life insurance company within the meaning of the sta- 
tutes enacted for the regulation of the latter, have been considered by the 
courts of several of the States. The views of the Supreme Court of Kan- 
sas are in substantial harmony with the conclusions elsewhere. In the re- 
cent case of Commonwealth vs. Hollister in Pennsylvania, action was 
brought against the agent for transacting business for the company without 
compliance with the act concerning life companies. The language of the 
act was as follows: ‘‘It shall be unlawful for any person, company or cor- 
poration, to negotiate or solicit within the State, any contract of insurance, 
or to effect an insurance or insurances, or pretend to effect the same, or to 
receive or transmit any offer or offers of insurance, or in any manner to 
aid in the transaction of the business of insurance without complying fully 
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with the provisions of this act.” It was held by the Lackawanna Common 
Pleas in January last, that the language of the act could not be made to in- 
clude an ordinary co-operative, because its peculiar plan of business was so 
dissimilar to that indicated in the provisions of the act that the requirements 
of the latter were nfeaningless when applied to the co-operative, and there- 
fore its operations could not be deemed insurance within the meaning of 
the statute. The court declared that an association whose receipts are not 
strictly premiums, whose policies have no computable value, and whose as- 
sets are represented simply by its ability to collect assessments from its mem- 
bers, is not an insurance company within the meaning of the act. In the 
case of Penniston vs. Ins. Co., before the Superior Court of Cincinnati, in 
1879, the company resisted a claim on the ground, among others, that the 
insured in his application falsely represented that he was not insured else- 
where, whereas he was insured in a co-operative association. But the court 
held that membership in a co-operative was not insurance in another com- 
pany within the meaning of the parties ; the association being merely volun- 
tary, and liable at any time to be dissolved or to cease to act through a fail- 
ure of the members, could not be regarded as such a company as was con- 
templated. In the case of Sargent vs. Western Life Ass., before the same 
court, a few months previous to that of Penniston, the question was whether 
a co-operative association was legally liable for the full amount of the claim 
as in the case of a life company, and might be sued for the deficiency aris- 
ing from the assessments. It was said by the court that there were some es- 
sential differences in that State between a mutual protection company and 
an ordinary life company. The former has no capital, and issues no regu- 
lar policies, but simply certificates of membership for the provisional pay- 
ment of such sums as may be collected by assessment, which certificates are 
not assignable ; ‘‘ hence,” added the court, ‘‘as these companies in some 

respects resemble, and in some respects differ from life insurance companies, 
it is entirely competent for the Legislature to class them as life insurance 
companies, or as a distinct species of corporations.” A special act having 
been passed by the Legislature for the incorporation of ‘‘ mutual protection 
companies,” it followed that they could not be regarded life companies with- 
in the meaning of the statute. 

The case of Commercial League vs. The People, in the Supreme Court of 
Tllinois, 8 Ins. Law Journal, 592, was an action by the State Auditor to de- 
termine whether co-operative associations were life companies within the 
meaning of the Illinois Statute. The act prescribed certain things con- 
cerning life insurance companies, but a subsequent amendment declared 
that certain associations intended to benefit widows, etc., of deceased mem- 
bers, where no annual dues or premiums are required, and the members re- 
ceive no profits, should not be deemed insurance companies. 

The court said: ‘*The appellant was no doubt an insurance company 
within the enlarged sense of that term. It issued policies to its members. 
which were payable upon the death of the member whose life was insured, 





626 feport of Decisions. [Aug., 


and it did various other acts which are usually done by life insurance com- 
panies, But this did not necessarily bring it within the definition of a life 
insurance company as that term is used in the act.” And it was held that 
even if the company was to be regarded as a life company within the 
meaning of the original act there was sufficient correspondence between its 
mode of business and that prescribed by the amendment to classify it un- 
der the latter. 

On the other hand, the Supreme Court of Massachusetts, in 1875, in the 
case of Commonwealth vs. Weatherbee, and also in another on the same 
agreed statement of facts in proceedings instituted by the commissioner, 
emphatically pronounced a co-operative to be a life company under the sta- 
tutes of that State. The court said in this case : 

‘*A contract of insurance is an agreement by which one party for a con- 
sideration promises to make certain payment of money upon the destrue- 
tion or injury of something in which the other party has an interest. * 
» * All that is requisite to constitute such a contract, is the payment of 
the consideration by the one, and the promise of the other to pay the 
amount of insurance upon the happening of injury to the subject by a 
contingency contemplated in the contract. * * This is not the less a 
contract of mutual insurance upon the life of the assured, because the 
amount to be paid by the corporation is not a gross sum, but a sum gradu- 
ated by the number of members ; nor because a portion of the premiums 
is to be paid upon the uncertain period of the deaths of such members ; 
nor because in case of non-payment of assessment, the contract provides 
no means of enforcing payment. * * The fact that the object of the 
organization was benevolent and not speculative, has no bearing upon the 
nature and effect of the business and the contracts made.” 

But the language of the act under which this decision was rendered was 
exceedingly comprehensive in its terms, and manifestly designed to include 
every form of insurance company. It defines what are to be regarded as 
life companies as follows : 

‘* All corporations, associations, partnerships or individuals doing business 
in this State under any charter, compact or agreement or statute of this or 
any other State involving an insurance, guarantee, contract or pledge for 
the payment of moneys to families or representatives of policy or certifi- 
eate holders, or members.” 

It would seem, therefore, that there is an essential legal difference between 
the ordinary life insurance company and a society conducted on the co- 
operative system, arising from the fact that the latter exacts no specific 
premium and assumes no specific liability, but rather fulfils the mere func- 
tion of a collection agency for the receipt and disbursement among the 
members of such sums as it may collect ; that while it is an insurance 

ompany in the enlarged sense of the term, whether it is to be so regard- 
ed within the meaning of a statute or a stipulation, must be determined 
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from the apparent intention of the law-makers or contracting parties. 
Where the requirements are clearly inapplicable to this class of corporations, 
the presumption is that they were not intended to be included. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Winnebago County. 


GEORGE A. BADGER, Appellant, ) 
5 


vs. 
PHENIX INS. CO., or Brooxtyy, Respondent. 


The policy required notice and formal proofs of loss, and a certificate from a 
magistrate or notary by the insured, and also that if required he should 
submit to an examination under oath. 


Heid, that a searching examination by an agent of the company under oath, 
covering all the facts which would be included in the proofs, in the ab- 
sence of any special demand for such proofs or certificate by the company 
was a waiver of the condition requiring them. 

The policy stipulated that the loss should be payable sixty days after proofs 
of loss were furnished to the company. 


Held, that the sixty days began to run from the close of the examination, and 
the delivery of the examination signed by assured to the agent who re- 
tained them, was a waiver of their delivery at the office of the company. 
An action commenced at the end of the sixty days was not prematurely 
brought. 


Judgment reversed. 


Gaze Boucr, for Appellant. 
Cuas. W. Fatixer, for Respondent. 


Taynor, J. 
This action was brought to recover upon a policy of insurance 
against loss by fire. On the trial the court ordered a non-suit 
against the plaintiff. The plaintiff duly excepted and appealed from 
the judgment. The only grounds alleged in this court in justifica- 
tion of the non-suit are, first—that the plaintiff failed to show that 
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he had made and delivered proofs of loss as required by the terms 
of the policy, and, second—that if such proofs were furnished the 
action was prematurely brought. 

Upon the subject of proofs of loss the policy contains the follow- 
ing provisions : “ Persons sustaining loss or damage by fire shall 
forthwith give notice of said loss, in writing, to the company, and, as 
soon thereafter as possible, render a particular account of such loss, 
signed and sworn to by them, stating whether any and what other 
insurance has been made on the same property, giving copies of the 
written portion of all policies thereon, also the actual cash value of 
the property and their interest therein, for what purpose and by 
whom the building insured, or containing the property insured, and 
the several parts thereof were used at the time of the loss, when and 
how the fire originated ; and shall also produce a certificate under 
the hand and seal of a magistrate or notary public (nearest to the 
place of the fire, not concerned in the loss as a creditor or otherwise, 
nor related to the assured), stating that he has examined the circum- 
stances attending the loss, knows the character and circumstances of 
the assured, and verily believes that the assured has, without fraud, 
sustained loss on the property insured to the amount which such 
magistrate or notary public shall certify. The assured shall, if 
required, submit to an examination or] examinations under oath, 
by any person appointed by the company, and subscribe to 
such examinations when reduced to writing, and shall also pro- 
duce their books of accounts, bills, invoices or other vouchers, 
and exhibit the same for examination at the office of the 
company, and permit extracts and copies thereof to be made ; 
the assured shall also produce certified copies of all bills and 
invoices, the originals of which have been lost, and shall exhibit 
all that remains of the property which was covered by the pol- 
icy; damaged or not damaged, for examination, to any person or 
persons named by the company ; and as a part of the preliminary 
proofs of loss, the assured shall, if the claim shall be for the building 
destroyed by fire, if requested to do so, furnish the company with 
plans and specifications of the buildings destroyed or damaged, 
which shall be duly verified by the oath of the assured.” In case of 
loss the company agree to pay “sixty days after the proofs of the 
same required by the company shall have been made by the assured 
and received at the office in Chicago, and the loss shall have been 
ascertained and proved in accordance with the terms and provisions 
of this policy.” 
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There is no claim that notice of the loss was not given as required 
by the policy, nor that the company demanded any plans and speci- 
fications of the building destroyed which were not furnished ; but 
the answer denied that proofs of loss had been made or furnished by 
the plaintiff, or that any certificate of a magistrate or notary public 
had been furnished to the company as requested by the policy. 

The ovidence shows that the fire occurred on the 29th of Decem- 
ber, 1877, during the life of the policy, and that on the 15th of Jan- 
uary following, one Ostrander, the general State agent of the de- 
fendant company, appeared in Oshkosh, and demanded of the plain- 
tiff that he submit to an examination under oath respecting his loss, 
as provided in the policy. The agent testified that he was sent there 
or came there for the purpose of inquiring into the circumstances 
attending the loss; that it had been intimated to the company that 
the loss was a fraud, and he came for the purpose of investigating 
the matter. The plaintiff submitted to an examination under oath, 
the examination was taken down in writing by a notary employed by 
the defendant, was signed by the plaintiff and delivered to said 
agent Ostrander, on the 16th of January, 1878. The examination 
was produced on the trial, and is a full and exhaustive examination 
as to all the circumstances attending the fire, and as to the value of 
the insured building. The plaintiff testified that he also furnished 
the agent with copies of the bills of materials which were put into 
the building, and that after the examination was concluded and the 
bills furnished he was not informed by said Ostrander or any other 
person for the company that any further or other proofs of loss were 
required to be produced by him. 

As the only object of requiring proofs of loss by the assured is to 
give the company evidence, showing that the loss was not fraudulent, 
and showing the extent of the loss, so that it may judge of the jus- 
tice of the claim made by the assured under the policy, it would 
seem that the examination made in this case might well be deemed 
by the assured as a substitute for the formal proofs required by the 
terms of the policy. The examination covered the grounds required 
to be covered by the formal proofs and having been made under the 
searching and critical questioning of the defendant’s agent, was ne- 
cessarily more satisfactory than the formal proofs were likely to be. 
The provision of the policy which requires the assured to submit to 
this examination, even though formal proofs have been made and de- 
livered, clearly iudicates that the company considers this examination 
under oath to be made by one of his own agents a more effective and 
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certain way of getting at the real facts attending the loss, and the 
amount of the loss, than is afforded by the formal proofs. We are, 
therefore, inclined to hold that when the company demands that the 
assured shall submit to such examination before the formal proofs of 
loss have been made, and he submits and answers all questions pro- 
pounded to him, he has the right to consider such examination a 
substitute for the formal proofs, and such formal proofs will be held 
waived unless the company notifies the assured that it requires such 
formal proofs in addition to such examination. 

The making of the formal proofs and the receipt of them by the 
company, is not a waiver on its part of the right to have the exami- 
nation, as it is clear from the terms of the policy that the examina- 
tion is intended to enable the company to have other and additional 
proofs of the loss, if it desires them, before it snall be compelled to 
pay. The examination is to enable the company to obtain more full 
and complete proofs than the formal proofs afford, and when this 
kind of proof is demanded and received before the formal ones are 
made, the making of such formal ones would seem to be a work of su- 
pererogation, and in such case it is just to presume that the company 
waives the formal proofs. The certificate of the magistrate is a part 
of the formal proofs of lass. It is required as some evidence of the 
fairness of the loss, and as a slight protection against a fraudulent 
claim, and as a part of such formal proofs may be deemed waived by 
the examination, unless the assured be notified that it is reqtired 
notwithstanding such examination. That an examination of the kind 
made in this case is a waiver of the formal proofs, or that it is evi- 
dence tending to prove such waiver, is fully sustained by the author- 
ities. Priest vs. Ins. Co., 8 Allen, 602 ; Wyman vs. Ins. Co., 1 Allen, 
301, 304 ; Security Ins. Co. vs. Tay, 22 Mich., 467. In this last case 
the court held that a waiver of the formal proofs might be inferred 
from the fact that an examination had been made by an agent of the 
company of a much less formal nature than the one made in this 
case. The court uses this language in regard to the office which the 
proofs are intended to perform: “ We think the formalities being 
mostly matters of routine beyond the ascertainment of the facts re- 
lating to the circumstances of the fire and the amount of the loss, 
might be waived, and that the case was fairly left to the jury on that 
point.” This court has always held a liberal rule as to furnishing 
proofs of loss, and has repeatedly held that if imperfect proofs are 
furnished and retained withou notice from the company that they 
are defective, and that further proofs are required, it will be pre- 
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sumed the company have waived all defects in such proofs and all 
necessity for further proofs. Kellips vs. Ins. Co., 28 Wis., 472 ; 
Warner vs. Ins. Co., 14 Wis., 319; O’Connor vs. Ins Co., 31 Wis., 
160 ; McBride vs. Ins. Co, 30 Wis., 562, 568 ; Bammessel vs. Ins. 
Co., 43 Wis., 463. We think the evidence in this case was sufficient 
to have justified the jury in finding that the formal proofs of loss had 
been waived by the company, and that upon this question the case 
should have gone to the jury. 

But it is urged that if the learned circuit judge erred upon this 
point, still the non-suit was right, for the reason that the action was 
prematurely commenced under the provision of the policy that in 
case of loss the company promise to pay “ sixty days after proofs of 
loss shall have been made by the assured and received at the office 
at Chicago, and the loss shall have been ascertained and proved in 
accordance with the terms and provisions of the policy.” It is prob- 
able that under this provision, if formal proofs of ‘loss had been made 
and sent to the office at Chicago, an action might properly be com- 
menced after the expiration of sixty days from that date, although 
the company may have required the assured to submit to an exami- 
nation at a later day, and such examination had not been completed 
sixty days before the action was commenced. The meaning of the 
whole provision being that the company shall not be compelled to 
pay until sixty days after formal. proofs are made and received, 
nor until such examinations as the company have the right to demand 
of the assured have been submitted to by him and have been com- 
pleted. It might not be inconsistent with this provision to hold that 
when the formal proofs are waived by the company, by a resort to 
an examination of the assured under oath, before any such formal 
proofs are made, that the money becomes payable immediately when 
such examination is concluded and no other or further proof of loss is 
demanded by the company. It might be urged in favor of this 
construction, that if it were not so held the company might delay 
payment for an indefinite period by first proceeding to make exami- 
nations under oath and continue such examinations for days or 
weeks, and then demand the formal proofs, and refuse payment un- 
til sixty days after their receipt. Without, however, resorting to this 
construction of the policy, we think the action was not prematurely 
commenced. Giving the company the benefit of the construction, 
that when the company waives the formal proofs and resorts to a per- 
sonal examination of the assured under oath as to the circumstances 
of the loss, it is entitled to sixty days after the examinations are 
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closed before payment can be enforced, the action was not prema- 
turely commenced. The proofs show that the examination was 
closed, signed by the assured, and delivered to the general agent of 
the company (and as we must presume at his request), on the 16th 
day of January, 1878, and the action was not commenced until the 
18th of March following. The sixty days expired on the 17th of 
March. The proofs having been delivered to the general agent of 
the company at Oskosh, it was a waiver of the right to have the as- 
sured deliver them at Chicago, and the sixty days commenced to run 
at the time of such delivery. As is very forcibly urged by the learn- 
ed counsel for the appellant : “There could be but one delivery. 
When the plaintiff delivered them to the agent of the company at 
Oshkosh it was out of his power to make any other delivery. They 
had passed out of his possession and were in the possession of the 
company.” And the fact that the agent of the company never sent them 
to the office at Chicago, but immediately delivered them to its attor- 
ney at Oshkosh, and were retained by such attorney until the trial, is 
the most satisfactory evidence of a waiver of the delivery at the office 
in Chicago. Had they been delivered at the Chicago office it is to 
be presumed they would have been immediately sent to its attorney 
at Oshkosh, as it clearly appears the company desired them to be in 
the hands of their attorney at that place, and not in the office at Chi- 
cago. The delivery of the proofs to the agent of the company at his 
request, in the city of Oshkosh, was a waiver of the right to+ have 
them delivered at the office in Chicago. It was for the convenience 
of the company that they were delivered and retained at Oshkosh, 
and it is quite apparent that the company was not in any way pre- 
judiced because they were not received at the office in Chicago. 

The judgment of the circuit court is reversed, and the cause re- 
manded for a new trial. 


- 
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SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Columbia County. 


DAVID O. VAN SLYKE, Appellant, 
Vs. 


TREMPEALEAU CO., FARMERS’ MU- 
TUAL FIRE INS. CO., Respondent. 


The charter of a mutual company provided that it might organize and pro- 
ceed to business when fifty applications had been procured, and that any 
person might become a member by subscribing to an application and pay- 
ing a certain sum stated, but that there should be no liability until fifty 
applicants had been obtained. After the required number had been pro- 
cured the company was organized and a resolution passed that policies 
should be issued, On the next day, and before any policies were issued, 
the loss occurred. A few days later the directors rejected the application 
of the loss, claimant retaining the premium note which he had given, how- 
ever, until some days later. . 

Held, that the company became liable for losses happening after fifty subscrib- 
ers had been procured ; as the insured could not avoid liability on his note, 
neither could the company escape liability by subsequently rejecting the 
application and long after returning the note. 

Held, that the secretary having the power of a general agent, might waive the 
cash payment required by the charter. 

Held, that a by-law requiring the formal approval of directors to applications, 
and not adopted until fifty applications had been received, of which this 
was one, did not affect the case. 

Held, that the claimant was entitled to a policy in completed form on the day 
of organization. 


Judgment reversed, 


G. Y. Freeman, anp Cameron Lasey & Bonn, for Appellant. 
Luoyp Barner, for Respondent. 


Orton, J. 
The respondent company was incorporated by Chapter 374 of the 
Private and Local Laws of 1870. The first section of the act names 
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the persons who are authorized to take the necessary measures to 
appoint officers, open books, and receive applications for insurance, 
and to complete a full organization of the company. It appears in 
evidence that one Isaac Clark was secretary and general agent of the 
company, to receive such applications accompanied by premium 
notes from residents of said county, for the purpose of such full or- 
ganization, and that the appellant, who was a resident of the said 
county of Trempealeau, on the 27th day of January, 1872, signed a 
written application for insurance upon the property burned, and gave 
his premium note therefor in the form required and presented, and 
gave his due bill for the per cent and fees required to be paid in 
advance. And it further appeared that the appellant was one of more 
than fifty applicants for insurance in the same form and for the same 
purpose, up to and before the 17th day of February, 1872, and that 
on that day there was a meeting of the directors called for the pur- 
pose of completing the organization of the company and adopting 
by-laws, at which the following proceedings were had : “ On motion, 
‘the by-laws were read and adopted as recommended by a previous 
committee appointed for that purpose. On motion, the following 
preamble and resolutions were adopted : Whereas an act passed by 
the Legislature and approved March 15, 1870, authorizing the citi- 
zens of Trempealeau County to organize a mutual fire insurance com- 
pany, known by the name of Trempealeau County Farmers’ Mutual 
Insurance Company, upon certain conditions that the company shall 
number fifty persons before they are fully organized ; and whereas 
the company has now the required number and many more, there- 
fore, Resolved, that the company proceed to issue policies in accord- 
ance with the law and by-laws of said corporation.” On the next 
day after this formal organization of the company, the property was 
destroyed by fire, and the appellant gave the secretary of the com- 
pany notice thereof soon after the fire, and made out and presented 
to him his proofs of loss. On the 8th day of March thereafter, the 
directors of the company rejected the application of the appellant, 
and within a month or so thereafter returned to him his application, 
premium note, and proofs of loss, which he refused. 

Many of the questions raised seemed to us to be disposed of by 
the charter of the company. Sec. 21 of the act provides that “Any 
person being a resident of the county of Trempealeau may become a 
member of this company by subscribing his name to such applica- 
tion therefor as the company may provide and use in making insur- 
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ance, and paying the secretary a fee of one dollar and fifty cents, and 
also ten cents on each one hundred dollars insured.” 

There can be no question but that the appellant substantially com- 
plied with this provision, and thereby became a member of the com- 
pany to all intents and purposes and bound. 

He could not withdraw such application and premium note if he 
would, for his premium note became a part of the only fund the 
company had out of which to pay losses. Secs. 23, 25 and 26 pro- 
vide’ for the assessment of each applicant for insurance upon his 
premium note proportionably to pay losses, and in analogy to the 
general statute relating to mutual fire insurance companies, passed 
at the same session of the Legislature, in which there is a similar 
provision for organization, when and after a certain number of ap- 
plications are made and premium notes given, and that such notes 
“shall remain as security for all losses and claims,” etc. It may be 
that the directors of the company might have the authority to reject 
any one of these original applications and refuse to receive it or the 
premium note offered, for good reasons, but such authority should 
be exercised at the time, and before the applicant becomes bound as 
a member of the company. The secretary had the right to receive 
the appellant’s application and premium note, and waive, if he saw 
fit, the payment in money down of his fee and the per cent, for he 
was in the largest sense, and is made so by the charter for receiving 
these applications, the general agent of the company, and there can be 
no question in this case that he has not doneso. Sec. 44 provides that 
“No claim for loss or damage by fire which may occur previously to 
the company numbering fifty members or possessing a capital of 
twenty-five thousand dollars, shall be valid against said company, 
and no person shall be liable to tax for losses or damage by fire 
which may have occurred prior to the date of his or her member- 
ship.” “It is quite obvious, if no other reason was apparent, that this 
provision that the company shall not be liable for losses accruing be- 
fore the company numbers fifty members, is tantamount to providing 
that for any loss by fire to any of the members, after the company 
numbers fifty members, the company shall be liable, and this pro- 
vision can only relate to such members as had become such by just 
such application and premium note as the appellant had given in this 
case. 

It is objected that the directors had not formally approved of this 
application, and according to the by-law cited endorsed such appro- 
val thereon. In answer to this objection, it is sufficient to say that 
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the charter requires no such approval, and the by-law was not 
adopted until the fifty applications had been made, of which this was 
one. It is sufficient, so far as the rights of the appellant are con- 
cerned, that his application was one of the number by reason and 
by virtue of which the company became fully organized, and he had 
the same rights as any other of the members. 

It was not shown that his application was disapproved until long 
after the fire, and it appears that for a long time after such disap- 
proval, on the 8th day of March, the company still held on to his ap- 
plication and premium note, and if any other loss had occurred in 
the mean time there can be no question but that the appellant would 
have been liable to pay to meet the same, his proportion, by assess- 
ment upon his premium note. 

The authority of the secretary as general agent of the company 
appears by the charter to be paramount in receiving these first ap- 
plications and premium notes preliminary to the full organization of 
the company, after having received fifty of the same, but even as the 
general agent of the company his authority to waive any of the con- 
ditions of the policy has been too often decided by this court to bear 
an argument. The right of the appellant to a policy of insurance in 
form was perfect and complete on the 17th day of February, the day 
before the fire, and his rights and liabilities were unalterably fixed, 
and it makes no difference that the policy had not been formally 
issued before the fire. May on Ins., 41, 42; Ennis vs. Ins. Co., 94 
U. S., 621 ; Insurance Co. vs. Webster, 6 Wall, 129 ; Fried vs. Royal 
Ins. Co., 50 N. Y., 243 ; Palm vs. Ins. Co., 20 Ohio, 529. 

It appears to us that by every reason, and by all authorities, the 
respondent company became liable to pay for the loss, upon the evi- 
dence as reported, and at all events that the case should have been 
submitted to the jury. 

The judgment of the circuit court is reversed with costs, and the 
cause remanded for a new trial therein. 





LOWER COURT DECISIONS. 


CO-OPERATIVES NOT INSURANCE COMPANIES, WITHIN 
STATUTE OF PENNSYLVANIA. 


Lackawana, Pa., Common Pleas. 


COMMONWEALTH 
Us. 


HOLLISTER.* 


Suit was brought against Hollister, an agent in Pa., of the National Mutual Aid 
Society of Ohio, for soliciting business without a certificate of authority, on 
application for a habeas corpus. 

Hell, that a co-operative association whose receipts are not strictly premiums, 
whose policies have no computable value, and whose assets are represent- 
ed simply by its ability to collect assessments from the members, is not an 
insurance company within the meaning of the Pa. Act, of May Ist, 1876, 
nor of 1873, and need not comply with the requirements concerning insur- 
ance companies. 


Hann, J. 

This is a hearing upon a writ of habeas corpus. The defendant, 
S. A. Hollister, was arrested and bound over to appear at the quarter 
sessions, for alleged violation of the 47th section of the act of May 
Ist, 1876, (P. L. 66) which is as follows : 

“ Any person transacting business within this commonwealth as the 
agent of an insurance company of any other State or government, 
without a certificate of authority, as required by the acts to which 
this is a supplement, shall be guilty of a misdemeanor, and upon con- 
viction thereof shall be sentenced to pay a fine of $500 ; and this section 


* Decided Jan 25, 1880. 
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shall not be held to prevent the insurance commissioner from pur- 
suing the remedy or remedies provided in the act aforesaid.” 

The defendant is agent of the National Mutual Aid Association, of 
Columbus, Ohio, and has transacted business as he admits within this 
commonwealth as such agent. The nature of the business so tran- 
sacted may be discovered from a “certificate of membership,” so 
styled in the body of the instrument, dated January 1, 1880, issued to 
Louis N. Kramer. By this certificate the association “in considera- 
tion of the representations made ” in the application for the certifi- 
cate and of the sum of ten dollars paid, “ and of the further payment 
of an assessment of one dollar to be made at the death of a member, 
or the maturity of a certificate in accordance with the rules and 
regulations of the association, does assure the life of Louis N. Kramer 
in the amount of such sum as will equal 85 per cent of the amount 
collected of this assessment made for the payment thereof, but not 
to exceed $5,000.” The association agrees to pay the amount of said 
claim to the assured if living, at the end of 25 years; if not living, 
to any person designated by his will, or his heirs if no persoh is desig- 
nated, within ninety days after due notice and proof of death. 

The articles of association and by-laws, form of application, cer- 
tificate issued, form of receipt given on becoming a member, pro- 
spectus, and advertising circular are put in evidence by agreement. 

The charter of incorporation states the object of the association to 
be for the mutual protection of its members and for the payment of 
stipulated sums of money to the families or heirs of the deceased 
member of the association. 

The association differs from an ordinary life insurance company 
(stock or mutual,) in that there is no capital stock, no annual premium, 
no definite sum payable, and no assessment except in the case of a 
death of a member or maturity of a certificate, and not sufficient sur- 
plus on hand to make the payment to the member or his heirs, and 
then only an assessment of one dollar. 

The only question before us is : Is it an insurance company within 
the meaning of the 47th section of the act of 1876, so that this de- 
fendant is amenable to the charge of having committed a misde- 
meanor ? 

The defendant claims that his company is not included within that 
section, but is included within the act of April 22d, 1874, and presents 
a certificate of the secretary of the commonwealth dated 14th Novem- 
ber, 1879, authorizing him to act as agent of this association. 

We are not called upon to give a definition of insurance, or life 
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insurance. For general purposes of designation this is an insurance 
company, but penal statutes must receive a strict construction, and, 
especially those which restrain liberty. The 47th section of the act 
of 1876, provides against the transacting of business as agent of an 
insurance company of any other State or government, without a cer- 
tificate of authority as required by the act to which it is as supple- 
ment, viz., the act of 4th April, 1873. The act of April 4th, 1873, 
provides that to certain companies the insurance commissioner shall 
issue “certificate of authority.” Now, it is clear, that if this is such 
an association as that, under that act, the insurance commissioner is 
not required to issue a certificate of authority to it, then it is not such 
an “insurance company ” as is contemplated by the 47th section of 
the act of 1876. It would be tantalizing to rights of business recog- 
nized by our law, to say to a person or citizen, you must be arrested 
unless you procure a certain certificate under a certain act, then hold 
that under that act we could give no certificate. 

Under the act of 1873 (sec. 10,) no person could act as agent until 
the provision of that act had been complied with, and a “ certificate 
of authority ” granted by the commissioner. The act requires such 
company to make report in January in each year, showing the amount 
of premiums of every character received ; whether said premiums 
were received or not in cash, and a State tax paid on said premiums, 
the net value of its policies in force based upon tables of mortality ; 
to show that it had assets on hand equal to this net value above all ' 
other debts, or in a word to fully comply with the act of 1873. It is 
certain that this association cannot comply with the provisions of this 
act, for it is not that kind of a company. Its receipts are not strictly 
premiums ; its policies have no accessible or computable value, the 
assets which it depends on to meet its liabilities in its certificates or 
policies, are not pretended to be in their own hands, nor are they in 
the hands of their assured, unless they see fit to pay the dollar assessed 
when a member dies, and it has no capital stock. We do not dis- 
cover how such an association is to procure such a certificate as is 
contemplated, because the act does not provide for such a case. 

But again, what insurance companies are meant in section 47 of act 
of 1876? The natural conclusion would be such as are so defined by 
the language of the act itself.. That a different class of companies are 
mentioned in the act than insurance companies, technically so called, 
we think is clear. We refer to section 37 of the same act. It is 
argued that this only applies to home companies. Granted. It how- 
ever, gives a limit to the insurance companias in the 47th section by 
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creating a definition or class of companies not covered by the words 
“insurance,” “life insurance,” &c. It even provides that the act of 
1873 shall not apply to such companies. Itis a class of companies in- 
cluding the present one now before us : then why not include it in the 
47th section by express terms if intended to be covered by it? Fur- 
ther, section 54 excludes companies of this kind from the provisions 
of the act of both 1873 and 1876, without specifying home institu- 
tions or excepting therefrom foreign ones. Whether this company 
comes within the class which are compelled to take out a license un- 
der the act of 1868, is not before us. "We conclude, however, that it 
is not such an insurance company as is contemplated within section 
47 of the act of 1876. Acts of assembly creating crimes and misde- 
meanors are not usually constructed so loosely and so broadly as to 
cover by implication a case of this kind. It may be that for the pro- 
tection of other companies and citizens it ought to be included, but 
that argument is for the legislature and not the court. Where the 
doubt of a person’s crime inheres in the law and not the facts, it is bet- 
ter to hold that the presumption of innocence acquits him, and the 
law may be properly perfected. 

The defendant in this case is freed from arrest in this proceeding. 





